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INTRODUCTION 

This paper supplements the panel discussion that am having with Harry Brown, who 

brings a defence perspective, and Dr. Harold Becker, a preeminent medical expert 

particularly in the area of catastrophic impairments. represent the plaintiff perspective 

in this discussion. Our panel discussion is meant to focus on the recent case law 

dealing with the retaining and communicating with expert witnesses, tips and tactics for 

the preparation of your expert for trial, and "killer cross-examinations". That is a lot of 

material to cover in a one-hour panel discussion, so it is my hope that this paper might 

say some of the things that won't get a chance to mention during our lively debate and 

discussion. 

While the focus of this conference is the expert witness in the accident benefit context, 

by necessity one must also be familiar with case law that is developed in the criminal 

law context, Superior Court and related civil law decisions, and related decisions 

developed at the Financial Services Commission of Ontario ("FSCO"). 

WHO IS AN EXPERT? A BRIEF REFRESHER 

With everything do, find it useful to go back to first principles, to truly understand why 

do what do. Anytime involve an expert, am engaging someone who, by 

experience, has acquired special or peculiar knowledge of the subject of which he 

This portion of my paper is essentially a reprint of an earlier paper that prepared for an October 2008 Insight conference dealing with experts in the LTD claim 

context. 
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undertakes to testify, whether such knowledge has been acquired by study, scientific 

works, or by practical observation. 2 

With respect to matters calling for special knowledge, an expert in the field may draw 

inferences and state his opinion. An expert's function is precisely this: to provide the 

judge and jury (or arbitrator) with a ready-made inference which the judge and jury, due 

to the technical nature of the facts, are unable to formulate. An expert's opinion is 

admissible to furnish the court with the scientific information which is likely to be outside 

the experience and knowledge of a judge or jury. If on the proven facts a judge or jury 

can form their own conclusions without help, then the opinion of the expert is 

unnecessary. 3 

An expert witness, like any other witness, may testify as to the veracity of facts of which 

he has first-hand experience, but this is not the main purpose of his or her testimony. 

An expert is there to give an opinion, and the opinion, more often than not, will be based 

on second-hand evidence. 4 Where appropriate, and it often is for any medical experts, 

it is necessary to believe the witness in order to believe the expert. In those cases, will 

usually ask the expert, as one of the questions to be answered: 

Is there any reason to doubt the veracity of the plaintiff's subjective 
complaints, based on your examination and review of the available 
documentation? 

2 Rice Socket(1912), 27 O.L.R. 410 (C.A.) 
3 R. Turner(1974), 60 CR. APP. R. 80, at page 83 

4 Per Dixon J. in R. v. Abbey(1982), 138 D.L.R. (3d) 217 
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remain guided by the unanimous decision of the Supreme Court of Canada in R. v. 

Mohan 5, in which it was clarified that the admission of expert evidence in any given 

case depends on the application of the following four criteria: 

2. 

3. 

4. 

Relevance; 

Necessity in assisting the trier of fact; 

The absence of any exclusionary rule; 

A properly qualified expert. 

and 

On the issue of experts who need to rely on evidence that might be considered hearsay, 

turn to the Supreme Court of Canada decision in R. v. Abbey 6 which dealt with the 

testimony of a psychiatrist and the introduction of hearsay evidence that was given 

during the testimony of the psychiatrist. The lessons from that case remain valuable to 

this day: 

An expert opinion is admissible if relevant, even if it is based on second-hand 
evidence; 

Hearsay is admissible to show the information on which the expert opinion is 
based, not as evidence going to the existence of the facts on which the opinion is 
based; 

Where the psychiatric evidence is comprised of hearsay evidence, the problem is 
the weight to be attributed to the opinion; 

Before any weight can be given to an expert's opinion, the facts upon which the 
opinion is based must be found to exist. 

5 (1994), 89 C.C.C. (3d) 402 

6 [1982] 2 S.C.R. 24 
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R. v. Lavallee 7 was another Supreme Court of Canada which dealt with the admissibility 

of expert psychiatric evidence, this time in relation to battered wife syndrome, which 

was a novel concept at the time. Madam Justice Wilson, for the court, decided that 

weight can be given to an opinion, even though all the facts that formed the basis of the 

opinion are not independently proved, on two provisos: 

That some admissible evidence is proved to establish the foundation; and 

A careful warning to the jury is given. 

Most recently, the Ontario Court of Appeal, even before the amendments to the Rules of 

Civil Procedure ("the Rules") were announced, pointed to a changing judicial vision with 

respect to the role of experts, in Conceicao Farms v. Zeneca Corp. 8 The Court of 

Appeal emphasized, although it has always been the case, that experts are expected to 

be neutral and objective when giving their opinion. The testimony of an expert is meant 

to assist the court, not to bolster the theory of the case presented by one of the two 

sides. In many respects, this decision paved the way for the later amendments to the 

Rules of Civil Procedure which call for more neutrality and transparency. 

COMMUNICATING WITH EXPERTS 

Whenever possible, like to think outside of the box, to find expert evidence that best 

enables me to "connect the dots" for the trier of fact. 

7 [1991] S.C.R. 852 

8 the decision of Justice Gillese at (2006), 82 O.R. (3d) 229, dated July 26, 2006, and the decision written by Lang J.A. released July 6, 2007, leave to appeal 
to the Supreme Court of Canada declined, and the decision found at (2006) 83 O.R. (3d) 792 of Justices Gouge J.A., Blair J.A., and Juriansz J.A. 
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Not only do want to engage neutral, unbiassed, and well-qualified experts (and have 

tried to do so long before the Rules were amended), also want to do what can in 

order to ensure that the expert's evidence is held in high regard by the trier of fact. A 

couple of practice points include the following: 

A. Letters of Instruction 

would recommend that you take care when summarizing the facts as you present them 

to your expert. You must be accurate. Do not overstate the situation. Do not create an 

inaccuracy by omitting to reveal important information. Provide actual evidence such as 

statements, transcripts, medical reports, or photographs/videos. If a summary of the 

evidence is provided, understandthat it could be produced. always tell my experts to 

rely on the actual evidence and not my summary, as the summary is not evidence and 

is just provided to help focus the inquiry. Pose the question to be asked of the expert in 

a neutral manner, so that the question itself does not force a particular response. 

B. Meeting with Experts 

to assume 

accordingly, 

You want to strive for transparent communication with the expert. 

that any communication could well be divulged 

would never wish to do or say anything that 

embarrassment for the expert, my client, or myself. am glad 1 will not need to rejig my 

personal approach to accord with the amendments to the Rules, as have already 

adopted a practice that complies. 

was always taught 

before the court and, 

could be a cause of 
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C. Reviewing Reports 

Many experts simply send me their final report and must leave it at that. Certainly, that 

is my experience with a s.24 report that is sent simultaneously to the accident benefit 

adjuster and to me. Occasionally, an expert will send a report that has been prepared 

in draft, with the request that review it. This will occur in the AB context if it is not a 

section 24 report. My review should be restricted to the following: 

• 
Any actual misinterpretation of the law 

Is the analysis consistent with the accepted principles of expert testimony, ie. is it 

a novel area of law or have such theories been tested in court in the past? 

• 
Are there any errors in fact? 

Are there any spelling or grammatical errors that should be tidied up? 

make it clear to any expert that any changes that suggest are my suggestions only, 

and that none of the suggestions are meant to alter the expert's opinion. That being 

said, if there has been a misunderstanding about a key fact, then it serves no one to 

leave that misunderstanding uncorrected. If there are significant problems, an 

addendum is preferable, as it is the most transparent of corrections. 

D. The First Time Engagement 

Most of us have a group of experts who we engage on a semi-regular basis, who are 

familiar to us, and who need less background checking as a result. New experts are 

always being drawn to my attention, however, and, when consider whether the expert 

has the right credentials for my case, do the following: 
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request a copy of the expert's C.V. and examine it to see if the publications 

authored by the expert are compatible with the area in which am requesting an 

opinion. 

may do an on-line computer search to see whether that expert has testified 

before, in order to determine whether the expert was qualified and the opinion 

was accepted. 

Of course, working at a larger firm, have the benefit of asking my colleagues, 

both for the plaintiff side and for the defence, whether they have heard any 

comments good, bad or otherwise about the proposed expert. 

try to determine what the expert will be like in court. do not want an aloof, egg- 

headed expert, who cannot develop a rapport with a judge, jury, or arbitrator. No 

matter how solid the report is in writing, it must stand up to cross-examination. 

E. Spotting Red Flags 

We have all seen experts who hold themselves out to be experts in all areas. Certainly, 

in London, where practice, there are a couple of psychologists with massive 

advertising campaigns in the Yellow Pages, on billboards, and elsewhere, who are self- 

reportedly experts in marriage and family counselling, attention deficit disorder, pain 

management, evaluation for head injury, work stress, psychovocational assessment, 

smoking cessation, weight loss, and enhanced sports performance. don't feel 

comfortable getting an opinion from someone with so many professed areas of 

expertise, and would prefer to focus on an expert whose practice is restricted to fewer 
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areas. The generalist, professional expert "Dr. Many Hats ''9, who claims to expertise in 

everything, is definitely a red flag for me. 

Another red flag is an expert who is only known to work for plaintiffs. Expecting that the 

expert engage is not just someone who is writing a report, but rather someone who 

must come to court, testify, and defend his or her opinion, must involve someone in the 

case who is impartial, unbiassed, and whose opinion can be readily accepted by the 

court. In this age of ADR and settlements on the courthouse steps, it can be easy to 

forget that, when push comes to shove, the expert who is selected must ultimately be 

someone with unimpeachable credentials and credibility before the court. know that if 

the expert who hire has no credibility with the defence lawyers and their instructing 

adjusters, I'm not going to get too far in a settlement meeting either. 

F. Sample Letter to an Expert 

Once find an expert in whom have confidence, who is unbiassed and professional, 

and with sound credentials, obviously will want to use that expert in future cases. get 

to know the expert and the expert gets to know me and, like any relationship, that 

mutual familiarity can be helpful to the process. 

There are times, however, when need to hire an expert who have never engaged 

before. In those instances, send along a letter outlining my expectations and my 

understanding of the role of an expert, so that the individual who am engaging is left 

with no doubt as to his or her role in the process. Attached to this paper at Tab A is a 

9 thank my friend AIf Kwinter for introducing this title to me, which'l have continued to since apt description of the expert who says he testify 
any subject. 
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copy of my standard form letter to an expert, which use when engaging someone for 

the first time. 

Attached to my paper at Tab B is a letter to a physiatrist, with the personal information 

about my client redacted in Order to protect client confidentiality. This illustrates the 

manner in which now attempt to explain the impact of the amendments to Rule 53 

relating to experts. Because of the interface between the tort and AB files, many times 

a report that commission will have a dual purpose. 

RECENT DECISIONS TO CONSIDER JUDICIAL 

A. Discoverability of Experts' Opinions 

On January 29, 2010, the Divisional Court, in Babakar v. Brown 1°, confirmed that 

experts retained by an accident benefit insurer, pursuant to s.42 of the Statutory 

Accident Benefits Schedule, are not covered by the provisions of Rule 31.06(3). By so 

ruling, the Divisional Court overturned the decision of Lederer J., who had held, on the 

initial appeal from the decision of Master Hawkins, that the experts retained by the AB 

insurer were not "experts". Understandably, this decision created quite a stir when it 

was released. 

Rule 31.06(3) provides that a party may, on an Examination for Discovery, obtain 

disclosure of the findings, opinions, and conclusions of an expert engaged by or on 

behalf of the party being examined that relate to a matter in issue in the action, and of 

10 Babakarv. Brown, 2010 ON S.C. 255 CanLii 
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the expert's name and address. In Babakar v. Brown, the questions which plaintiff's 

counsel sought to have answered were as follows: 

To ask Dr. Hoath whether pre-accident or other historical records were needed 
and if he ever made a request to State Farm for the records. 

If pre-accident records were information Dr. Hoath thought he needed, why didn't 
he request it? To ask Mr. McCready, when he had the report, if he ever 
considered sending such information to Dr. Hoath. 

To ask Dr. Kadish what use he made of or what possible benefit to him Dr. Diaz's 
Functional Ability Evaluation Report was given that Mr. Diaz says in his report he 
can't tell you anything without the Functional Demands Analysis. 

With respect to Farzana, ask Dr. Hoath why he didn't have the pre-accident 
records of Dr. Sheikh, whether he thought they were necessary, did he ever ask 
for them? Did the adjuster, after having reviewed the report, think to send the 
records to Dr. Hoath or ask Dr. Hoath if the pre-accident reports were important? 

Ask Dr. Dorman to confirm at page 3 (Tab 127) that his notation about the 
bruising of her legs at the hospital was information that he received from Mrs. 
Babakar as opposed to otherwise. 

To ask Dr. Dorman if his answer to question no. 2 on page 8 of 9 of his report, if 
he is referencing Farzana's right knee problem. 

To ask Dr. Dorman why he was answering questions that he was not asked by 
the insurer to address. 

The Divisional Court held that Ledderer J. had confused the experts in question with the 

party, State Farm, that had been sued. The experts in question were not being sued 

because of the opinions that they gave or the assessments that they performed. State 

Farm relied on the expert opinions, but it was the insurer's responsibility to make its 

decision regarding entitlement after assessing and critically examining the expert 

opinions. 
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The Divisional Court stated that the effect of its decision was that the claimant would not 

be permitted to ask State Farm's representative to make inquiries that would require 

them to cross-examine the very experts that they had engaged about their opinions. 

B. Counsel's Obligation to Retain an Expert 

There is never a more instructive decision for a lawyer than a decision on a particular 

point that arises within the context of a solicitor's negligence claim! While Di Martino v. 

Delisio 11 has nothing to do with personal injury or accident benefits, it does offer a 

recent and helpful analysis of the obligation imposed upon counsel to hire an expert 

witness. 

G.R. Strathy J. specifically addresses counsel's duty to retain an expert 12 in this case. It 

was alleged that the defendant (a lawyer who lost his client's case in the previous trial) 

had failed to retain an accounting witness. G.R. Strathy J. confirmed that counsel do 

have a resp0nsibility to recommend that an expert witness be retained in an appropriate 

case, referring and relying upon the decision in Hagblom v. Henderson, a decision of 

the Saskatchewan Court of Appeal 13. Hagblom v. Henderson outlined the following 

seven reasons why an expert witness is necessary: 

Providing the lawyer with an understanding of what was being asserted by the 
other party. 

Obtaining the expert's assessment of the validity and strength of the opinion 
being asserted. 

11 Di Martino Delisio, 2008 CanLii 36157 

12 Di Martino v. Delisio. supra, paras. 84-88 

13 Hagblom v. He•derson, 2003 SK C.A. 40, CanLii 
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Giving an assessment of •the evidence available to rebut the opinion of the 
opposing expert. 

Obtaining expert knowledge and advice to test the qualifications and testimony of 
the plaintiff's expert. 

Assisting and putting together a defence. 

Assisting and developing questions to ask the other expert. 

Assisting in determining what other evidence might be required in the case. 

In all of that, of course, is also the possibility that the expert may prepare a report to be 

introduced as evidence at trial. 

G.R. Strathy J. went on to state that one of the first things that counsel should address 

in determining whether to recommend that an expert be engaged for testimony at trial is 

whether the proposed evidence meets the requirements set out in R. v. Mohan (already 

discussed in this paper above). 

C. Contents of the Expert's Report 

While the decision is ten years old now, we all must continue to govern ourselves by the 

Ontario Court of Appeal's decision in Marchand v. The Pubfic General Hospital Society 

of Chatham 14, which clarified, 

Rule 53.03 governs expert opinionevidence and provides that a party who 
intends to call an expert witness at trial shall...serve on every other party 
to the action a report, signed by the expert, setting out his or her name, 
address, and qualifications, and substance of his or her proposed 
testimony. No expert witness may testify, except with leave of the trial 
judge, .unless this rule has been complied with. 

14 Marchand The Public Genera/Hospital Society of Chatham, 2000 CanLii 16946 
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The Court of Appeal held that the "substance requirement" of Rule 53.03 must be 

determined in light of the purpose of the rule, which is to facilitate orderly trial 

preparation by providing opposing parties with adequate notice of opinion evidence to 

be adduced at trial. Keep in mind that, when Marchand was decided, Rule 53 provided 

that the expert's report must be served on opposing counsel not less than ten days 

before the commencement of trial. Since then, we went to a system where the expert's 

report must be served 90 days before trial, and have just now embarked on a system, 

effective January 1, 2010, where the expert's report must be served at least 90 days 

before the pre-trial. The desire to prevent a party from being ambushed has only 

strengthened in the decade since Marchand was decided. 

As stated by the Court of Appeal: 

Accordingly, an expert report cannot merely state a conclusion. The 
report must set out the expert's opinion, and the basis for that opinion. 
Further, while testifying, an expert may explain and amplify what is in his 
or her report, but only on matters that are "latent in" or "touched on" by the 
report. An expert may not testify about matters that open up a new field 
not mentioned in the report. The trial judge must be afforded a certain 
amount of discretion in applying Rule 53.03 with a view to ensuring that a 
party is not unfairly taken by surprise by expert evidence on a point that 
would not have been anticipated from a reading of an expert's report. 

A recent example of the court dealing with the Rule 53.03 timelines for the delivery of 

reports can be found in a decision of Justice Moore, in Song v. Hong 15, a case that 

resulted in several noteworthy rulings. 

15 Song v. Hong, 2008 CanLii 7752 



-14- 

Relying on the text written by Ferguson J., "Ontario Courtroom Procedure", Justice 

Moore noted that leave is rarely denied to a party to call the evidence of an expert 

witness, since Rule 53.08 mandates that leave shall be granted on such terms as are 

just, and with an adjournment where necessary, unless it would cause prejudice to the 

opposing party or undue delay in the conduct of the trial. 

This case also deals with the use of a witness originally engaged for the purposes of an 

accident benefit analysis, in the subsequent tort action. The occupational therapist, 

Karen Rucas, was originally retained by Ms. Song's AB insurer, Allianz, to provide 

occupational therapy opinions relevant to AB claims. Soon thereafter, she obtained a 

written consent to act in a treating capacity and assessed and treated and supervised 

OT and rehabilitative support work. 

When Ms. Rucas later provided critiques of the plaintiffs' future care cost expert, 

Barbara Baptiste, it was no surprise that the plaintiff objected to that evidence being 

heard. 

The plaintiffs also submitted that, while Ms. Rucas was a compellable witness at the 

behest of the tort defendants, she could not discuss Ms. Song's occupational therapy 

status or her needs with the tort defendants before she attended trial and took the 

witness box, as she had become a treating professional, and no such consent had been 

given to the disclosure of her treatment condition or future care needs. 

Not surprisingly, Justice Moore held that Ms. Rucas was prevented from giving opinion 

evidence upon the matters outlined in the report delivered after the commencement of 
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trial, and further held that she should not communicate with defence counsel on the 

matter. 

D. Can an Expert, on Cross-Examination, be Asked for Expert Opinion 
Evidence on a Subject Falling Outside the Area in Which the Expert Has Been 
Formally Qualified? 

In Ault v. Canada (Attorney General) 16, Aitken J. was asked to make a ruling when the 

plaintiffs claimed they were prejudiced by the defendant, which sought to cross-examine 

the plaintiff's expert actuary to elicit expert opinion evidence on an issue that was not 

dealt with in the actuary's report. This area of expertise was not an area in which the 

witness was formally qualified at trial, although it was within the expert's area of 

expertise according to his C.V. 

The defendant argued that, presumably, the plaintiffs had accepted the expertise of 

their own expert as stated in his curriculum vitae since they retained him, and his CV 

made it clear that his area of expertise was broader than the limited issues dealt with in 

the report that he had prepared for the plaintiffs. The defendants further argued that the 

plaintiffs were aware of the pleadings and the Statement of Defence, so that they knew 

that there were other issues, such as the standard of care owed by an actuary, which 

was a live issue at trial. 

As stated by Aitken J.: 

Implied in this line of reasoning is the argument that, if the plaintiffs were 
reckless enough to put on the stand an expert who has expertise in an 
area of interest to the defendant, and whose opinion in regard to that issue 
might bolster the defendant's position, too bad for them. They should 
have foreseen this possibility and should have prepared for it, possibly by 

16 Ault v. Can•,da (Attorney General), 2007 CanLii 55358 
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not calling their expert to provide his expert opinion, or by broadening his 
retainer to cover the second issue. 

Aitken J. held that the scheme of Rule 53.03 makes it clear that a party is not expected 

to guess about whether an opposing party will be able to adduce expert opinion 

evidence favourable to its case in regard to one or more issues in the litigation. All 

parties are to receive adequate notice of such possible evidence so that they have the 

opportunity of deciding how best to respond. Allowing the defendant to elicit expert 

opinion evidence from the plaintiff's actuary regarding the standard of care would deny 

both the plaintiffs, but even more importantly the third parties involved in the action, this 

opportunity. 

In reaching this conclusion, Aitken J. was informed by the decision of Osborne J. in 

Stribbell v. Bhalla lf, where the defendant sought to cross-examine the plaintiff's expert 

on a variety of issues of relevance in the case. Osborne J. observed that the policy 

underlining the rules relating to Discovery and to the production of experts' reports was 

one of disclosure. He would not let the defendant's counsel ask the medical practitioner 

for an expert opinion that was not the product of his report. 

Aitken J. held: 

In regard to the third parties, what the defendant's counsel seeks to do is 
an end run around the normal rules of disclosure regarding expert opinion 
evidence. The third parties would be completely blind-sided through the 
introduction of critical expert evidence concerning the standard of care 
applicable to actuaries. They have now missed the opportunity of cross- 
examining the plaintiffs who have already testified. 

17 St,dbbellv. Bhalla (1988), 32 C.P.C. (2nd) 272 
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Key to Aitken J.'s decision was the fact that the defendant had not served its own 

expert's report with respect to the issue of the standard of care owed by an actuary to 

others. Service of such a report would have put the plaintiffs and the third parties on 

notice of the nature of the evidence that the defendant could, and likely would adduce 

relating to that issue. This would have amounted to the disclosure expected under the 

Rules of Civil Procedure. Had the defendant done so, it appears very likely that it would 

then have been allowed to cross-examine the plaintiff's expert on an issue not 

addressed in his report but within his expertise, but raised as an issue by way of service 

of a defence expert report. Again, "trial by ambush" is not favoured by our courts. 

RECENT DECISIONS TO CONSIDER ARBITRAL 

A. Evidence Given by the Leader of a Multi-Disciplinary Team 

The recent arbitration decision of Arbitrator Lloyd Richards in Fournie and Coachman 

Insurance Company •8 highlights a difference between the way in which evidence is 

given at FSCO as opposed to Superior Court, and the problems that that can 

sometimes create. Coachman engaged a multi-disciplinary assessment company, 

MDAC, to obtain an opinion with respect to catastrophic impairment. The only witness 

from MDAC to testify was the Clinical Co-ordinator, who testified that the opinions in the 

executive summary were not simply his own, but an amalgam of various disciplines 

consulted, and that he had spoken to each individual practitioner prior to coordinating 

the opinions. In a Superior Court trial, it is unlikely that one could get away with calling 

a single witness, and much more likely that each of the individual practitioners who 

18 Foumie and Coachman Insurance Company, released February 12, 2010, FSCO A07-000297 
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participated in the multi-disciplinary assessment would be called, individually, to testify 

within their own area of expertise. FSCO encourages the opposite, which then led to 

the following concerns being outlined by the arbitrator: 

have two concerns with MDAC's assessment of Mr. Fournie. Firstly, 
there was no evidence presented at the hearing to indicate that the MDAC 
assessors had consulted on the final opinion, had seen the executive 
summary or, in fact, agreed with the final opinion. The executive summary 
and final report did not indicate that the individual assessors had signed 
off on it. Dr. Ameis, who is the controlling mind behind MDAC, stated that 
before completing the executive summary he did not consult with the 
psychiatrist or occupational therapist who assessed Mr. Fournie for 
MDAC. He gave evidence that he had consulted with Dr. MacCallum, but 
could not remember where or when and would not be able to provide 
proof of a consensus meeting with him. He gave evidence on cross- 
examination that he did not consult with the psychiatrist or occupational 
therapist when determining Mr. Fournie's final WPI percentage. 
Demetrios Kostadopoulos, the occupational therapist who gave evidence 
for Coachman, stated that he did not know if his assessment was provided 
to subsequent assessors. Furthermore, he was not provided with other 
assessors' reports, nor did he have any recollection of MDAC's executive 
summary being provided to him. 

Secondly, Dr. Ameis' evidence on assigning a WPI of 26% to Mr. Fournie 
also causes me concern. Dr. MacCallum, in his report, clearly states that 
he leaves the determination of the final WPI to the consensus process. 
Dr. MacCallum does not give his opinion on Mr. Fournie's final WPI and 
Dr. Ameis provided no evidence that he ever got an opinion from Dr. 
MacCallum on Mr. Fournie's final WPI. Dr. Ameis stated that he did 
consult with Dr. MacCallum, but cannot remember when. For an issue as 
important, as the determination of an individual's impairments and that 
individual's access to future benefits, one would think MDAC would have 
taken more care in keeping records of its assessments. find that Dr. 
MacCallum did not give a final opinion on Mr. Fournie's WPI. Instead, 
find that the final WPI percentage score is Dr. Ameis' opinion. 

B. Failure to Review Entire Record 

Arbitrator John Wilson provides a cautionary tale to insurers who only select excerpts of 

material to be sent along to their experts for the purposes of a s.42 report. In Sinnapu 
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and Economical Mutual Insurance Company 19, Arbitrator Wilson considered the 

sufficiency of the background information on which Economical's expert relied in this 

fashion: 

That Dr. Lexier should have read and drawn his own conclusions from the 
report that he relied upon goes without saying. His failure to do so also 
brings into question the value of his own observations and examination of 
Mr. Sinnapu. As Dr. Lexier is one of the few experts who believes that Mr. 
Sinnapu is capable of a wide range of work, his shortcut, which suggests 
either a rushed assessment or a failure to live up to the professional 
standards expected of an expert witness, significantly weakens the 
Insurer's case in that regard. 

Arbitrator Wilson also made the following observation, a sentiment expressed by a 

number of other arbitrators, co.ncerning the difference between the arbitrator's role and 

the position of the conflicting experts: 

Secondly, a judge or an arbitrator is not obliged to choose between 
warring experts on an "either or" basis. Rather an arbitrator can and 
should draw what can be drawn from any evidence put on the record, 
whether in the form of expert opinions or witness testimony. 

C. RULE 39.1 OF THE DISPUTE RESOLUTION PRACTICE CODE 

As all of us are aware, the Dispute Resolution Practice Code provides that all 

documents and reports, including experts' reports, to be introduced at a hearing must 

be served on the other party at least 30 days before the trial of the hearing. In Sharma 

and Allstate Insurance 2°, the question to be determined was whether Allstate was 

entitled to file the report of Dr. Brigham, a U.S. physician and one of the editors of the 

19 Sinnapu and Economical Mutual Insurance Company, decision a motion for interim benefits released October 16, 2009, FSCO A09-00900 

20 Sharma and Allstate Insurance, ruling of Arbitrator John Wilson, released June 18, 2008, FSCO A07-001223 
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AMA Guides, in a case that dealt with catastrophic impairment, even though Rule 31.9 

of the Dispute Resolution Practice Code had not been complied with. 

Arbitrator Wilson referred himself to both the Evidence Act and the Rules of Civil 

Procedure for background support. Contained within the decision is an interesting 

academic discussion about the effect of the Court of Appeal decision in Monks v. ING 

Insurance Co. of Canada, 21 and the extent to which it may have changed the law 

relating to the ability to meet with and discuss the expected testimony of a DAC 

assessor. On this point, Arbitrator Wilson said that the April 2008 Court of Appeal 

decision in Monks merely affirmed the jurisprudence already enunciated in 2005 which 

supported the proposition that parties should not offend the neutrality of DAC assessors 

by providing supplementary documents or interviewing them privately as preparation for 

testimony in an arbitration. 

This point was important, as AIIstate's counsel argued that it was necessary to engage 

Dr. Brigham because of the effect of the appeal decision in Monks. 

It is clear from reading the decision that Arbitrator Wilson was not keen on Dr. 

Brigham's approach in any event, twice referring to the following excerpt in the Brigham 

report: 

It is our hope that this will result in a better understanding of the 
appropriate application of the AMA Guides and the assessment of mental 
and behavioural disorder impairment. 22 

21 Monks ING Insurance Co. of Canada [2008] O.J. No. 1371 ON C.A. 

22 Arbitrator Wilson has vocally criticized Dr. Brigham in related interim ruling. 
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Arbitrator Wilson was not convinced that Dr. Brigham's report necessarily provided 

information that was outside the experience and knowledge of an arbitrator in an 

accident benefit matter, as Dr. Brigham was offering a review of the evidence, together 

with an.analysis of how he said the AMA Guides should be properly applied. Arbitrator 

Wilson found that "in its pith and substance, it usurps the key role of the arbitrator by 

proffering a specific interpretation of the AMA Guidelines and applying the medical 

evidence, as he sees it, to that interpretation. This is precisely the type of distortion of 

the fact-finding process that Mohan attempts to avoid." 

GLOSSING OVER THE DETAILS 

In Howden and Pembridge Insurance Company 23, the arbitrator was principally 

concerned with a vocational expert engaged by Pembridge, who glossed over aspects 

of thefile material. Critical observations included the following: 

• 
There are some serious shortcomings to (the expert's) appreciation of Ms. 

Howden's skills and abilities. 

Although (the expert) lists ten out of eleven tests as showing that Ms. Howden's 

current skill-set is "significantly below average", his summary concludes that "an 

estimate of intellectual ability places Ms. Howden in the average range" and that 

"she has the ability to take courses at the college level". 

23 Howden and Pembridge Insurance Company, decision of Arbitrator John Wilson, dated October 16, 2002, FSCO A01-000333 
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As the insurer specifically noted in its submissions, "the insurer accepts that upon 

cross-examination (the expert) acknowledged that his report was inadequate and 

could have been improved". 

The cross-examination drew up pure concerns about objectivity in (the expert's) 

work and a disconcerting unfamiliarity with the evolution of the test formats that 

he administered. 

• 
When challenged specifically about the testing that formed the backbone of his 

report and its assumptions, the expert repeatedly backtracked on his previous 

opinions. 

This cautionary observation was offered by Arbitrator Wilson: 

Expert witnesses enjoy both more latitude in giving their testimony than 
ordinary witnesses and a commensurate obligation to fairly provide 
considered, independent and non-partisan advice to the tribunal. In cross- 
examination, Dr. Siegel admitted to errors in the recording of test results, 
questionable assumptions concerning abilities, and what amounts to a sort 
of tunnel vision in reviewing the employability of Ms. Howden. Taken 
together, these individual problems compromise his evidence. Dr. Siegel, 
either through inadvertence or otherwise, failed in his duty to present an 
even-handed assessment of Ms. Howden. 

PERMISSION TO CALL MORE THAN TWO EXPERT WITNESSES 

Arbitrator Renahan dealt with the issue of multiple experts in Esterreicher and Non- 

Marine Un.derwriters, Mbrs. of Lloyd's 2"•. .At that time, the arbitrator was unaware of any 

other FSCO cases dealing with permission to call more than two expert witnesses. The 

24 Esterreicher and Non-Marine Underwriters, Mbrs. of Lloyd's, decision dated October 28, 2005, FSCO A04-001750 
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arbitrator directed himself to the comments of Ferguson J. in the Ontario Superior Court 

case of Burgess v. Wu 25, which outlined seven criteria for consideration: 

2. 

3. 

4. 

5. 

Whether the opposing party objects to leave being granted. 

The number of expert subjects in issue. 

The number of experts each side proposes to have opine on each subject. 

How many experts are customarily called in cases with similar issues? 

Will the opposing party be disadvantaged if leave is granted because the 
applying party will then have more experts than the opposing party? 

Is it necessary to call more than three [in the case of FSCO, two] experts in order 
to adduce evidence on the issues in dispute? 

How much duplication is there in the proposed opinions of the different experts? 
Is the time and cost involved in calling the additional experts disproportionate to 
the amount at stake in the trial? 

Arbitrator Renahan also considered the general admissibility of opinion evidence 

pursuant to the R. v. Mohan decision, as discussed above. The arbitrator then 

considered whether the expert evidence was necessary to assist the arbitrator. 

In this case, applying the seven factors to the evidence, Lloyd's was not permitted to 

call more than two expert witnesses. 

THE FIRST-TIME EXPERT 

In Knechte! and Royal and SunAIliance Insurance Company of Canada 26, the peril of 

having an inexperienced expert was highlighted. This case dealt with an application for 

25 Burgess Wu [2005] O.J. No. 929 

26 Knechtel and Royal and SunAIliance Insurance Company of Canada, decision of Arbitrator Fred Sampliner, released June 15, 2009, FSCO A07-000011 
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determination of catastrophic impairment. Ms. Knechtel relied on catastrophic 

impairment calculations that were completed by a physiatrist who acknowledged, during 

his cross-examination, that Ms. Knechtel was his first assessment of a catastrophic 

impairment. This reduced greatly the weight of his opinion and assisted the arbitrator 

even further in relying upon the neurologist put forward by Royal & SunAIliance, Dr. 

Dost, who has done a lot of work in this area. 

This decision highlights an age-old conundrum you want to hire an expert with 

experience, but no expert will become experienced until they have been hired that first 

time. One also seeks to hire an expert who is a treating doctor, rather than a 

professional expert, who should have credibility because of treating physician role, but 

unfortunately, in this case, that edge was turned against the applicant and expert. 

Reading the whole case, of course, one sees that the biggest weakness in the case was 

the applicant herself who was simply not believed, so perhaps it was not such a bad 

case, after all, for that specific expert to "get his feet wet". 

CROSS-EXAMINATION TECHNIQUES 

In no particular order, offer the following points for consideration: 

A. Cross-Examine on the Absence of Evidence 

A favoured approach of mine, which can be safely done, is to highlight the negative, 

meaning the evidence that doesn't exist. 

You do not have hospital privileges at... 

• 
You have not authored a single article on the issue of... 
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You no longer see any patients as a treating doctor. 

You are not a member of society XYZ. 

You never had the benefit of seeing the plaintiff prior to her accident. 

Your own expert will be able to tell you the important professional affiliations that are 

missing from the CV of your opponent's expert, and provide other insight into the helpful 

negatives, which have found to be a fertile and relatively risk-free area of cross- 

examination. 

B. Attacking Assumptions 

Because am not a medical doctor, an accountant, or an economist, always hope to 

avoid getting into a direct head-to-head conflict with an expert in his own area of 

expertise because that is not a fair fight, even given the advantage afforded to a cross- 

examining lawyer. An important way to undermine the expert, without getting into a 

discussion about issues where the expert would hold the upper hand, is to attack the 

assumptions that inevitably must have been made by the expert, informing his or her 

opinion. Often, particularly with an accounting expert, the real differences of opinion are 

not in the way that numbers are added or subtracted, but rather in the assumptions that 

have been made with respect to 

participation in the work force, etc. 

hours of overtime, age of retirement, continued 

It is often possible to establish that your opponent's 

expert, if adopting similar assumptions, would have reached much the same conclusion 

as your own expert. The fight then becomes persuading the trier of fact which important 

assumptions to choose. While rare, it occasionally occurs where the expert has made a 

very important but erroneous assumption that can quite significantly eviscerate the 
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strength of the expert's opinion. When such an opportunity presents itself, there is 

never more fun to be had or a better day in court! 

C. Authoritative Literature 

The expert that you are cross-examining may well have contributed to a book or had an 

article published in a journal. It then becomes difficult for that expert to resist the 

suggestion that that text is authoritative. The rules relating to cross-examination of 

authoritative text can be summarized as follows: 

If a written work forms the basis of part of an expert's opinion, counsel may read 
extracts to the expert. From the perspective of evidence at trial, the written view 
of the author becomes the opinion of the witness. 

If a witness is unaware of a publication or does not recognize its authority, 
counsel cannot cross-examine on that work. 

By cross-examining, the treatise is not used for the hearsay purpose of proving 
its contents, but as a means of testing the value of the expert witness's 
conclusions. 

The treatise does not become positive evidence unless confirmed by the witness. 
If the expert does not confirm the part, it can still be used as a tool to challenge 
the expert's credibility to test whether the expert has intelligently and 
competently read and applied what has been authoritatively written on the 
subject. 

If an expert does adopt a text, treatise, or portion of either, this evidence 
becomes the expert's evidence. The text writer's opinion is not admitted in 
evidence. 27 

As an example, there are many hidden nuggets in the A.M.A. Guides to the Evaluation 

of Permanent Impairments. Try cross-examining on this text, in a non-CAT case. If the 

27 have pulled this summary from my Trial Evidence Binder, which have assembled the years and bring to every trial, but believe, initially, this represents 

a summary of information gleaned from Sopinka and Lederman, On Evidence. 
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doctor accepts it or a later edition as authoritative, there will no doubt be helpful 

evidence to elicit. 

D, Acknowledging Expertise of Your Expert 

Whether it is two economists who always square off against each other, two 

psychiatrists, or two physiatrists, find it helpful to cross-examine my opponent's expert 

on the fact that he recognizes my expert to be a leading expert in that field. As a 

plaintiff lawyer, have the benefit of being able to cross-examine the defence expert 

after my plaintiff expert has already been cross-examined. If you employ this technique 

first, you run the risk of having the same line of questions being thrown right back at 

you, which sort. of neutralizes the whole effort. If my opponent has not employed this 

technique, however, and can get his expert to concede that my expert is a 

knowledgeable and leading practitioner, it can give me a leg up, particularly if my case 

is before a jury. 

E. Role of the Expert 

Long before the amended Rules of Civil Procedure required heightened emphasis on 

the neutrality of experts (and the fact that experts are permitted to give opinion evidence 

for the benefit of the court, not for the benefit of a particular party), a favourite cross- 

examination technique of mine, usually at the beginning of my cross, was to have the 

expert acknowledge this role, which included the need to be impartial, unbiassed, and of 

assistance to the court. By setting the stage with this line of questioning, often found 

the expert would later become more malleable, particularly if he were reminded, later on 

during the cross-examination, of his special role as a neutral individual. see no reason 
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to discontinue this approach with the new Rules, and the cross-examination should 

probably be even easier because we have the benefit of the Form 53, which should be 

appended to an expert's report in a Superior Court action. While there is not a similar 

specific requirements for reports that are tendered in a FSCO proceeding, do not think 

that any arbitrator will believe that there is a lower standard of impartiality at FSCO, as 

compared to the Superior Court of Justice, nor would an expert ever agree that he is 

more of an advocate in a FSCO proceeding than in a civil action. 

CONCLUSION WHAT'S AHEAD 

As we look ahead, it seems obvious that the "expert as advocate" is going to receive 

much scrutiny, both in tort and in AB cases, and at the Superior Court and FSCO. The 

swinging pendulum, which perhaps swung too far, is headed back to the middle ground 

of neutrality. 

At the same time, complicated changes coming to SABS and the amended Rule 53 

suggest to me that the most neutral of experts the hard-working treating specialist 

who only writes reports as a very small adjunct to practice will be even more reluctant 

to get involved in a case, concentrating further the involvement of professional experts. 
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Andrew C. Murray 
Direct Line: 519.640.6313 
amurray@lerners.ca 

FILE NUMBER • 

Dear •: 

Re: • 

Thank you for speaking to me about this matter. confirm your advice during our preliminary telephone 
conversation that you did not have any conflicts that would preclude your assisting this firm with this 
assignment. 

BACKGROUND 

ISSUES 

MATERIAL AVAILABLE FOR REVIEW 

To provide you with a further background and to help you in forming an opinion, we are forwarding the 
following documentary material for your review: 

1. A complete set of all of the pleadings that have been exchanged in this action; 

2. The transcript from the Examination for Discovery of •; 

To assist you with your review of the transcripts from the Examinations for Discovery, am also sending 
you along a brief summary that prepared of the evidence that was taken. You should govern yourself 
by the transcript itself, but my hope is that the summary would help you to identify those portions of the 
transcript that are most relevant to your analysis. Accompanying the summary is a list of the numerous undertakings given at the Examinations for Discovery. would appreciate it if you could let me know 
which, if any, of the numerous undertakings would further assist you with your review of this matter. 

QUALIFICATIONS 
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Our ability to present you as an expert qualified to give opinion evidence in this matter will be 
dependent on our ability to qualify you as someone having expertise in the field of 
e. For that purpose, we ask that you attach to your report, as an addendum, a detailed personal 
resume providing as much information as possible under the following general headings: 

1. Education 

2. Relevant Work Experience 

3. Professional Designations, Affiliations, and Awards 

4. Publications 

5. Previous Court or Tribunal Attendances as an Expert Witness 

Insofar as this material will be necessary for the Court to evaluate your ability to provide opinion 
evidence in this area, this is not an occasion for undue modesty or brevity. You should be as thorough 
as possible. 

INDEPENDENCE 

From the perspective of the Court, as important as your qualifications, is your independence in arriving 
at an opinion with respect to the issue•. It is likely that each party involved in this litigation will retain 
expert witnesses to assist them in the preparation and presentation of its case. Although you are being 
retained by one party in particular, it is your best opinion with respect to the various issues identified 
that we are seeking. The Court will be looking for an objective unbiased opinion in relation to matters 
within your expertise. You are not to view yourself as an advocate for any interest or outcome. To the 
extent that your written or spoken words result in your being perceived as an advocate for the party 
retaining you, your credibility and the value of your evidence will be diminished. To this end, we ask 
that you do your work in as independent a manner as possible. Consider all aspects of the matter and, 
to the extent that you may come into contact with others involved in the case, consider their views, but 
at all times maintain your independence. 

THE REPORT 

Ideally, your report will deal with each of the aforementioned issues in a thorough and comprehensive 
manner that will serve as a summary of the testimony that you will give, if called as a witness at trial. It 
should be written as clearly as possible with a minimal use of highly technical terminology or 
professional jargon. Please bear in mind that the reader will not have expertise in your field. To the 
extent that you must use technical terms, please try to provide user-friendly explanations that will be 
helpful to the lay reader. Any necessary calculations, tables, charts, photographs, plans, 
measurements, survey reports, or illustrations should be included in the body of the report or as 
exhibits. Your ability to testify at Court hinges upon the contents of your written report. While you will 
be permitted to explain or expand upon material raised in your report, you will not be permitted to testify 
about opinions or issues not dealt with in your report. 

Strictly, in terms of style, a traditional legal report would set out five basic headings as follows: 
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1. What was the assignment that you were asked to do? 

2. What material did you review? 

3. Synopsis of case/overview of facts. 

4. Discussion. 

5. Conclusions. 

Most legal reports follow this general format or expand upon it in some fashion. 

PRIVILEGE 

Insofar as you are being retained in consequence of actual or contemplated litigation, your 
communications with us are privileged. Under the Rules of Civil Procedure, we may be required to 
provide certain information concerning your identity and your findings, opinions, and conclusions to the 
other parties. At least 90 days before trial, we shall be obliged to provide a copy of your report to 
opposing counsel, if we wish to rely upon your evidence at trial. Despite all of this, you should treat all 
communications regarding this matter as privileged and confidential, unless otherwise instructed by us 
or by the Court. 

Yours truly, 

Andrew C. Murray 

ACM/kh 

1758010.1 
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Lerners LLP 

Barristers & Solicitors 

85 Dufferin Avenue 

P.O. Box 2335 

London, Ontario N6A 4(34 

Telephone; 519.672.4510 

Facsimile: 519.672.2044 

www.lerners.ca 

Andrew C. Murray 
Direct Line: 519.640.6313 
Direct Fax: 519.932.3313 
amurray@lerners.ca 

FILE NUMBER 

BY COURIER 
Dr. Kenneth A. Bowler 
Med Works Assessments 
855 Harrington Court 
Burlington ON L7N 3P3 

Dear Dr. Bowler: 

Re: Our Client: 
DOB: 

would like your assistance in conducting an independent medical examination of my client, 

NEW RULES REQUIRE CHANGES TO EXPERTS' REPORTS 

Given recent amendments to the Rules of Civil Procedure, by which must govern myself in any civil 
action, which are to take effect January 1, 2010, enclose a couple of handouts which explain my 
understanding and expectation for the requirements of expert reports which are to be used in a civil 
action in the future. You are the first expert to whom have written to ask for a report that complies with 
the amended Rules of Civil Procedure. If you are already familiar with the new changes and have 
developed your own template or protocols, please share your approach with me. If you have not yet 
been asked to prepare a report pursuant to the amended Rules of Civil Procedure, am hopeful that the 
material that have supplied with this letter will be of assistance to you in ensuring compliance with the 
new form and content of reports now required. 

BACKGROUND 

While know that you will carefully review the documents that am forwarding to you, take a detailed 
history from • and rely upon the information that you independently gather from your own 
file review, thought that it might be helpful, in order to focus your inquiry, if offered you the following 
general background. 

••l'was bornll•••. He is now•l•years of age. He lives on his ownfacre farm. He 
is self-employed as a travelling Ferrier, in that he drives his own truck filled with his equipment from 
farm to farm in order to shoe horses and engage in preventative hoof care for horses. Additionally, 
prior to being injured, he operated boarding stables on his own farm. The occupation of a Ferrier is a 

2061852. 
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very physically demanding occupation, and would direct your attention to the Occupational Therapy 
Job Site Analysis Report prepared byllllllllllllll• dated • which is found at pages 39 to 51, 
at Tab 4 of the Rehab Brief, as this document will outline in greater detail the precise tasks of 
• occupation. also anticipate being able to share a video of a Ferrier shoeing a horse, in 
order to better illustrate the physical demands of this occupation. will forward that video separately, 
when it is available. 

act for • as a consequence of a motor vehicle accident in which he was involved on •, approximately•ago. An elderly driver pulled out from a stop sign directly 
into the path of•vehicle, who was travelling at highway speeds, causing the death of the 
elderly driver and a number of physical injuries to ••,which are outlined more specifically in 
the Medical and Rehab Briefs, but which can generally be described as a fractured sternum, a right 
dashboard knee, a left shoulder injury, and various soft tissue injuries. Additionally, •ll•has 
complained of some driving anxiety, finding himself to be overly cautious on certain roads. 

DOCUMENTARY PRODUCTION 

enclose the following documents for your review: 

1. A copy of the M•tor Vehicle ,A:.ccident Report; 

2. A copy of the Rehabilitation Brief; 

3. A copy of the Medical Brief; and 

4. • 2007 and 2008 Personal Income Tax Returns, demonstrating the high volume 
and high income nature of his occupation as a Ferrier. 

If there are other documents or records that would assist you, please let me know and will try to 
provide any additional material that you request. 

REQUESTED OPINION 

would be obliged if you could provide me with a narrative report which touches upon the following 
issues: 

1. A description of the injuries suffered by • in the motor vehicle collision ofl••, 

Your recommendations for treatment that might assist l•l$in returning to a more 
functional, vocational, and avocational lifestyle, whether that be pharmacological, the 
requisitioning of additional diagnostic testing, referrals to other specialists, an exercise regime, 
modification of activity by reference to specific limitations or restrictions, the provision of 
assistive devices, restrictions in his self-employed work, or other initiatives. It is my intention to 
share a copy of any report 4hat you prepare with his accident benefit insurer, with the request 
that it fund any of the initiatives that you might recommend; 

2061852.1 
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At this early stage, ••,post injury, would like your opinion with respect to whether it is 
a realistic expectation forgiVing'to attempt to return to his full workload, both in terms of 
the number of hours of work completed and the number of work tasks that he completes at the 
job site; and 

4. If you feel comfortable, at this early stage, outlining your future prognosis, please include that in 
your report. If it is too early, or additional diagnostic testing needs to be completed first, then it 
is unnecessary to address the future prognosis at this time. 

thank you for your assistance. If you have any questions or comments, particularly if this is the first 
time you have been asked to prepare a report in this format, please do not be reluctant to speak to me. 

Yours truly, 

•[_• 
Andrew C. Murray  
ACM/kh 

2061852.1 



AMENDMENTS TO RULES OF CIVIL PROCEDURE 

RELATING TO EXPERT WITNESSES 

OVERVIEW 

Effective January 1, 2010, a series of amendments to the Rules of Civil Procedure, which 

outlines the procedural protocols by which parties involved in litigation must govern themselves, 

come into effect. A number of changes may have the effect of requiring an expert witness to 

alter his or her usual report format. Additionally, specific requirements with respect to report 

content may require experts to give consideration to issues not previously considered. Outlined 

below are the relevant amendments to the Rules of Civil Procedure. 

DUTY OF EXPERT 

Rule 4.01 provides that it is the duty of every expert engaged by or on behalf of a party: 

to provide opinion evidence that is fair, objective, and non-partisan; 

to provide opinion evidence that is related only to matters that are within the expert's 
area of expertise; and 

to provide such additional assistance as the court may reasonably require to determine a 
matter in issue. 

This duty prevails over any obligation owed by the expert to the party by whom or on whose 

behalf he or she is engaged. 

The duty of an expert is reinforced by a new court form which has been created, Form 53, which 

is an Acknowledgement of an Expert's Duty. Form 53 must now be attached to any report 

signed by an expert who is intended to be called as an expert at trial. Form 53 is attached to 

this summary of the amendments to the Rules. 
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TIMING FOR DELIVERY OF REPORTS 

Previously, if an expert is to be used as an expert witness in a proceeding, he or she was 

obliged to deliver a written report to be served on all parties no less than 90 days before the 

date of the trial. Rule 53.03 has now been amended to provide that, if a party intends to call an 

expert witness at trial, the expert report must be delivered not less than 90 days before the 

pretrial conference. 

CONTENT OF EXPERTS' REPORTS 

Currently, Rule 53.03 only requires an expert to set out his or her name, address, qualifications, 

and the substance of his or her proposed testimony. It is silent on the degree of information that 

ought to be provided in the report. 

The amended Rule 53, which comes into effect January 1, 2010, provides that an expert report 

shall contain the following information: 

The expert's name, address, and area of expertise. 

The expert's qualifications and employment, and educational experiences in his or her 
area of expertise (which is likely satisfied by having the expert attach his or her 
Curriculum Vitae to the report, if the information is not contained in the body of the report 
directly). 

The instructions provided to the expert in relation to the proceeding. 

The nature of the opinion being sought, and each issue in the proceeding to which the 
opinion relates. 

The expert's opinion respecting each issue, and, where there is a range of opinions 
given, a summary of the range and the reasons for the expert's own opinion within that 
range. 

The expert's reasons for his or her opinion, including: 

(a) 

(b) 

(c) 

a description of the factual assumptions on which the opinion is based; 

a description of any research conducted by the expert that led him or her to form 
the opinion; 

a list of every document, if any, relied on by the expert informing the opinion. 
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As mentioned above, an acknowledgement of the expert's duty, Form 53, signed by the 
expert. 

A sample template/checklist that ensures compliance with the amended Rule 53 is attached for 
your convenience. 



EXPERT REPORT CHECKLIST 

AMENDED RULES OF CIVIL PROCEDURE 

IDENTIFICATION 

• 
Name: 

• 
Address: 

• 
Area of Expertise: 

QUALIFICATIONS IN AREA OF EXPERTISE 

• 
Education, Employment, Expertise: 

(or attach Curriculum Vitae) 

Intended Area of Expertise: 

INSTRUCTIONS PROVIDED TO EXPERT 

• 
Summarize the request made of the expert: 
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Identify the nature of the opinion being sought and each issue in the proceeding to which 
the opinion relates: 

EXPERT'S FOUNDATION FOR OPINION 

• 
List every document which was considered and relied upon: 

Provide a summary of the relevant factual assumptions made or given to the expert: 

Describe any relevant research which the expert considered: 



EXPERT'S ANALYSIS AND OPINION 

• 
Identify the issues: 

-3- 

Conduct the necessary analysis: 

Provide the opinion on each issue: 

SIGNATURE OF EXPERT 

• 
The report is to be signed by the expert and must be accompanied by the 
Acknowledgment of Expert's Duty (Form 53) 

Dated: 

2158357.1 


