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What is Subrogation? 

"Subrogation" is defined in Black's Law Dictionary as: 

The substitution of one person in the place of another with 
reference to a lawful claim, demand or right, so that he who is 
substituted succeeds to the rights of the other in relation to the 
debt or claim, and its rights, remedies, or securities The lawful 
substitution of a third party in place of a party having a claim 
against another, party. Insurance companies, guarantors and 
bonding companies generally have the right to step into the shoes 
of the party whom they compensate and sue any party who the 
compensated party could have sued. 

There are a number of good texts dealing with the issue of subrogation itself. Craig Brown's 

loose leaf text, Insurance Law in Canada, has an entire chapter devoted to the issue of 

subrogation. 2 In the insurance law context about which Craig Brown writes, the type of 

subrogation described occurs when an insurance company pays out the claim of one of its 

insureds and then launches a lawsuit, in the name of its insured, against the negligent party or 

parties responsible for the loss, with the intent of recouping, in whole or in part, the damages 

that had been paid out by the insurer to the innocent insured. 

This paper does not purport to deal with subrogated claims advanced by an insurer after having 

paid out an insurance loss claim. Nonetheless, to illustrate, by way of example in this scenario, 

consider the following facts: 

(a) John and Judy Brown have owned their home for 20 years. It is heated by an oil 

furnace and they have an oil tank outside which gets refueled periodically by the 

ABC Fuel Company. 

Black's Law Dictionary, Definitions of the Terms and Phrases of American and English Jurisprudence, Ancient and Modern, Henry Campbell Black, Fifth Edition, 

St. Paul Minnesota West Publishing Co. 1979 

2 Brown, Insurance Law in Canada, 2002, Thompson Canada Limited, Volume 1, c.13 
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(b) Four years ago, John and Judy had their furnace inspected by a private furnace 

repair company, "Furnaces R Us". In the course of that inspection, the exterior 

fuel oil tank was also inspected and given a "clean bill of health". Four years 

later, after one of the routine refueling stops made by the ABC Fuel Company, 

the fuel oil tank, which had corroded, ruptures, spilling 400 litres of fuel oil on the 

ground and into a nearby creek. 

(c) The environmental cleanup costs, and other losses associated with the fuel oil 

spill, total $450,000.00. 

(d) The Ever Helpful Insurance Company which insures John and Judy's home 

under a standard homeowner's policy is obliged to pay out this loss on behalf of 

John and Judy. The Ever Helpful Insurance Company however has a 

subrogated claim which it is entitled to advance against any wrongdoers 

responsible for the loss. 

(e) 

(f) 

In the name of John and Judy Brown, the Ever Helpful Insurance Company 

issues a Statement of Claim suing the ABC Fuel Company, the fuel delivery 

company, and Furnaces R Us, the private furnace inspection company. These 

two defendants in turn notify their own liability insurers who must then defend the 

claim and pay out any insured claim. 

John and Judy Brown are obliged to cooperate fully with the lawsuit that has 

been launched in their name, but any damages recovered as a consequence of 

the lawsuit are payable back to the Ever Helpful Insurance Company in partial or 

complete indemnity of the losses that had already been paid out on behalf of 

John and Ju.dy Brown. 
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Historically, when speaking of subrogation, this type of scenario has been the kind of fact 

situation that has given rise to a subrogated claim. 

As the participants attending this conference are all Plaintiff lawyers, the focus of this paper is 

not with this traditional type of subrogated claim, but rather the management of those specific 

subrogated claims that arise within the context of a Plaintiff personal injury practice. 

"Subrogation" will mean different things to different people, so this historical background is 

meant as a starting point for the rest of our discussions. 

Subrogated Claims in a Personal Injury Practice 

OHIP 

The most common example of a subrogated claimant that you will end up working with is the 

Ontario Ministry of Health and Long-Term Care ("Ministry of Health"). Within your first year of 

practice, you will likely need to protect OHIP's subrogated interest. By statute, the Ministry of 

Health has the legal authority to recover the medical and hospital costs incurred in treating 

people who are injured when involved in accidents that have been caused by someone else. 

Section 30 of the Health Insurance Act 3 specifically provides that OHIP is subrogated to any 

right of the insured person to recover the cost incurred for past insured services and the cost 

that will probably be incurred for future insured services. By Section 30(5), the one significant 

exception to this right of subrogation is that OHIP is not subrogated as against a person who is 

insured under a motor vehicle liability policy issued in Ontario in respect of personal injuries 

arising directly or indirectly from the use or operation of an automobile. 

As Plaintiff lawyers, you all need to be aware of the provisions of Section 31 of the Health 

Insurance Act, which provides: 



31.(1) Any person who commences an action to recover for loss 

or damages arising out of the negligence or other wrongful act of a 

third party, to which the injury or disability in respect of which 
insured services have been provided is related shall, unless 
otherwise advised in writing by the General Manager, include a 

claim on behalf of the Plan for the cost of the insured services. 

(2) Where a person recovers a sum in respect of the cost of 
insured services, the person shall forthwith pay the sum recovered 
to the Minister of Finance. 

The full text of all the subrogation provisions are attached to this paper at Tab "A". 

CRIMINAL INJURIES COMPENSATION BOARD 

While OHIP is the most Obvious example of a subrogated interest that you will encounter, there 

are certainly other institutions you may come across where a subrogated interest needs to be 

advanced or protected. 

When dealing with the Criminal Injuries Compensation Board ("CICB"), you should be aware of 

the provisions of the Compensation for Victims of Crime Act 4 
as it relates to subrogation. It is 

not unusual to seek a remedy through the CICB, as well as a remedy in a civil action. In fact, in 

some instances, the CICB award will help fund subsequent litigation. The CICB, by reason of 

Section 26(2) of the Compensation for Victims of Crime Act, is subrogated to all the rights of the 

person to whom payment is made under the Act to recover damages by civil proceedings in 

respect of the injury. 

An Applicant for or a person awarded compensation shall forthwith notify the CICB of any action 

brought against the offender who caused the injury or death of the victim, s 

3 R.S.O. 1990, c.H.6, amended 

4 Compensation for Victims of Crime Act, R.S.O. 1990, C.24 

5 ibid., s.26(5) 
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CICB is entitled to be reimbursed out of any amount recovered by the Applicant from the 

offender or any other party for the amount of compensation awarded to the Applicant. 6 

The full text of the subrogation provisions of the Compensation for Victims of Crime Act are 

attached to this paper at Tab "B". 

WSIB 

Another instance where you may come across the need to protect or advance a subrogated 

claim is an action where the Workplace Safety and Insurance Act, 19977 has some application: 

The full text of the rights of action section are attached to this paper at Tab "C". 

There are certain situations where a worker may elect to advance a claim in a civil action rather 

than receive benefits under the Workplace Safety and Insurance Act. Section 30(10) provides: 

If the worker or survivor elects to claim benefits under the 
insurance plan and if the worker is employed by a Schedule 1 
employer or the deceased worker was so employed, the Board is 
subrogated to the rights of the worker or survivor in respect of the 
action. The Board is solely entitled to determine whether or not to 

commence, continue or abandon the action and whether to settle 
it and on what terms. 

Often withthis type of action, an arrangement will be made with the WSIB to protect its interest. 

It will not commence its own separate lawsuit but rather seek reimbursement of any initial WSIB 

benefits paid, having the injured worker advance, as a subrogated claim, the claims of the 

WSIB. 

6 ibid., s.26(5.1) 

7 S.O. 1997, c.16, amended 
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Contractual Subrogation 

Some long-term disability contracts contain a clause which obliges the insured person, if civil 

damages are being sought in compensation for an injury or disability, to reimburse the quantum 

of LTD that has been paid, to the extent that a tortfeasor caused the disability. 

With a contractual subrogation, obviously the scope and parameter of the claim turns on the 

specific wording of the contract itself. am always careful to consider not only the terms of the 

contract, but also legislation which may supersede or "trump" the contractual terms. For 

example, some LTD insurers will seek to have income replacement: benefits that are paid, or 

other tort income losses recovered in a civil action, paid back to the LTD insurer, to the extent 

that monthly LTD benefits were paid in the past. Within the context of motor vehicle claims, 

such a contractual term would seem, to me, to be contradicted and overruled by the specific 

provisions of the Statutory Accident Benefit Schedule and the Insurance Act, which oblige the 

LTD insurer to be the payor of first resort. Effectively, by statute and regulation, the contractual 

subrogation that LTD insurers sometimes seek to create has been rendered void. Watch out for 

this kind of trap. 

Quasi-Subrogation 

While not truly a subrogated interest in the pure sense of the word, draw to your attention the 

several types of payments that may need to be made to a third party funding source, as it would 

be at your own peril, indeed professional negligence, to ignore this last category which have 

elected to call quasi-subrogation forces. 

In a personal injury context, many Plaintiffs are in receipt of the Ontario Disability Support Plan 

("ODSP") benefit. As one of the preconditions to receiving that benefit, the individual Plaintiff 

signs a document in which the Plaintiff agrees to pay back to the Ministry of the Attorney 
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General the amount of monies that were paid as a monthly ODSP benefit, to the extent that 

damages are awarded in a later civil action connected to the disability. This authorization will be 

forwarded to you by an ODSP representative, and you will often get regular contact for updates 

from one or more law clerks whose job it is to track the interests of these quasi-subrogated 

claims. 

It is important for your client to understand that, in this situation, with certain exceptions which 

are beyond the scope of this paper, the amounts will have to be repaid from the proceeds of any 

judgment or settlement. You will certainly need to manage your client's expectations. More 

importantly, you will also need to ensure that you properly and fairly account for the monies that 

have been received in your trust account, and that you honestly and fairly reimburse the Ministry 

pursuant to the agreement to reimburse which your client signed. 

Managing the Subrogated Claim 

From a practice management perspective,you need to implement the necessary procedures in 

order to ensure that this subrogated interest which you are now obliged to consider does not get 

lost during the course of your negotiations, settlement or judgment. have created a checklist 

which you may wish to use and which, at the very least, would encourage you to tailor to suit 

the needs of your own practice. This checklist is attached to this paper at Tab "D". 

A series of precedent letters is also attached, at Tab "E", for your consideration. While these 

precedents are related to OHIP's subrogated interest, they should apply, with appropriate 

modifications, to other subrogated interests. 

1320622.1 



Health Insurance Act 

R.S.O. 1990, CHAPTER H.6 

SUBROGATION 

Subrogation 

30. (1) Where, as the result of the negligence or other wrongful act or omission 
of another, an insured person suffers personal injuries for which he or she receives 
insured services under this Act, the Plan is subrogated to any right of the insured person 
to recover the cost incurred for past insured services and the cost that will probably be 
incurred for future insured services, and the General Manager may bring action in the 

name of the Plan or in the name of that person for the recovery of such costs. 

Payment by Plan recoverable by insured 
(2) For the purposes of subsection (1), the payment by the Plan for insured 

services shall not be construed to affect the right of the insured person to recover the 
amounts so paid in the same manner as if such amounts are paid or to be paid by the 
insured person. 

Cost of hospital services 
(3) For the purposes of this section, the cost of insured services rendered to an 

insured person in or by a hospital or health facility shall be at the rate charged by the 
hospital or health facility to a person who is not an 

insured person. R.S.O. 1990, c. H.6, 
s. 30 (1-3). 

Exception 
(4) Despite subsection (1), the Plan is not subrogated to the rights of an insured 

person in respect of personal injuries arising directly or indirectly from the use or 

operation, after the 21 st day of June, 1990 and before the day section 267.1 of the 
Insurance Act comes into force, of an automobile in Canada, the United States of 
America or any other jurisdiction designated in the Statutory Accident Benefits Schedule 
under the Insurance Act. 1993, c. 10, s. 53. 

Exception 
(5) Despite subsection (1), the Plan is not subrogated to the rights of the insured 

person, as against a person who is insured under a motor vehicle liability policy issued in 
Ontario, in respect of personal injuries arising directly or indirectly from the use or 

operation, after section 29 of the Automobile Insurance Rate Stability Act, 1996 comes 

into force, of an 
automobile in Ontario or in any other jurisdiction designated in the 

Statutory Accident Benefits Schedule under the Insurance Act. 

Definition 
_(_6_) In subsection (5), 
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"motor vehicle liability policy" has the same meaning as in the Insurance Act. 1996, 
c. 21, s. 51. 

Subrogated claim included in action 

31. (1) Any person who commences an action to recover for loss 
or damages 

arising out of the negligence or other wrongful act of a third party, to which the injury or 

disability in respect of which insured services have been provided is related shall, unless 
otherwise advised in writing by the General Manager, include a claim on behalf of the 
Plan for the cost of the insured servicesl R.S.O. 1990, c. H.6, s. 31 (1). 

Recovery paid to Ontario 
(2) Where a person recovers a sum in respect of the cost of insured services, the 

person shall forthwith pay the sum recovered to the Minister of Finance. R.S.O. 1990, 
c. H.6, s. 31 (2); 2006, c. 19, Sched. L, s. 11 (5). 

Motor Vehicle Accident Claims Fund 

32__.•. The Plan is not an insurer within the meaning of the Insurance Act, as 

referred to in section 22 of the Motor Vehicle Accident Claims Act, and may be awarded 

payment from the Motor Vehicle.Accident Claims Fund. R.S.O. 1990, c. H.6, s. 
321 

Judge to divide award 

33_._•. The judge at trial shall, if the evidence permits, apportion the elements of 

the injured person's loss and damages so as to clearly designate the amount of the Plan's 

recovery for the past cost of insured Services and separate it from the amount of the 

Plan's recovery of future cost of insured services, if any. R.S.O. 1990, c. H.6, s. 33. 

.Release not to bind Plan 

34.__•. No release or settlement of a claim for damages for personal injuries in a 

case where the injured person has received insured services under this Act shall be 

binding on the Plan unless the General Manager has approved the release or settlement. 
R.S.O. 1990, c. H.6, s. 34. 

Insurer to pay Ontario 

35• A liability insurer shall notify the General Manager of negotiations for 

settlement of any claim for damages including insured services and may pay to the 

Minister of Finance any amount referable to a claim for recovery of the cost of insured 
services and such payment discharges the obligation of the liability insurer to pay that 

amount to the insured person. R.S.O. 1990, c. H.6, s. 35; 2006, c. 19, Sched. L, s. 11 (5). 

Future insured services 

36._•. Where a judgment or settlement includes future cost of insured services, the 
Plan shall provide the future insured services included in the judgment or settlement. 

R.S.O. 1990, c. H.6, s. 36. 
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DIRECT RECOVERY 

Direct cause of action 

36.0.1(1) If the Plan has paid for insured services as a result of the negligence 
or other wrongful act or omission of a person, the Plan has a right, independent of its 

subrogated right under subsections 30 (1) and 46 (5), to recover, directly against that 

person, the costs for insured services that have been incurred in the past and that will 

probably be incurred in the future as a result of the negligence or the wrongful act or 

omission. 

Action 
(2)The General Manager may bring an action in the name of the Plan or the 

Minister may bring an action in his or her own name for recovery of the costs referred to 

in subsection (1). 

Exception 
(3)The Plan shall.not recover costs under this section, 

(a) against a physician if the negligence or wrongful act or omission of the 
physician occurred while the physician was acting within the scope of his or 

her practice and in such circumstances as may be prescribed; 

(b) against a hospital under the Public Hospitals Act or a laboratory under 
the Laboratory and Specimen Collection Centre Licensing Act if the 
negligence or wrongful act or omission upon which the action is based 
occurred in the course of providing services that the hospital is approved to 

provide, or that the laboratory is licensed to provide, as the case may be, and in 
such circumstances as may be prescribed; or 

(c) against such other persons or entities as may be prescribedin such 
circumstances as may be prescribed. 

Preservation of rights of insured persons 
(4)An action under this section shall not prevent an insured person from 

recovering the cost or damages to which the person would otherwise be entitled. 

Cost of hospital services 
(5)For the purposes of this section, the cost of insured services rendered in or 

by a hospital or health facility shall be at the rate charged by the hospital or health facility 
to persons who are not insured. 

Disclosure of information 
(6)To the extent that any information relating to insured services is produced 

in a proceeding under this section, the information shall be produced in a manner that 

protects the identity of the insured person and of the provider of insured services. 1999, 
c. 10,.s. 1. 



Compensation for Victims of Crime Act 

R.S.O. 1990, CHAPTER C.24 

Civil proceedings 

26. (1) Subject to subsections (2), (4) and (5), nothing in this Act affects the 
right of any person to recover from any other person by civil proceedings damages in 

respect of the injury or death. R.S.O. 1990, c. C.24, s. 26 (1). 

Subrogation 
(2) The Board is subrogated to all the rights of the person to whom payment is 

made under this Act to recover damages by civil proceedings in respect of the injury or 

death and may maintain 
an action in the name of such person against any person against 

whom such action lies, and any amount recovered by the Board shall be applied, 

(a) first, to payment of the costs actually incurred in the action and in 
levying execution; and 

(b) second, to reimbursement of the Board for the value of the 
compensation awarded, 

and the balance, if any, shall be paid to the person whose rights were subrogated. R.S.O. 1990, 
c. C.24, s. 26 (2). 

Idem 
(3) The Board may elect to limit the amount for which it is subrogated to the 

amount of compensation that it has paid in respect of the person whose rights were 

subrogated by limiting its claim to the amount so paid and, where it so elects, may 
maintain the action in the name of the Minister. R.S.O. 1990, c. C.24, s. 26 (3). 
Settlement 

(4) Any settlement or release does not bar the rights of the Board under 
subsection (2) unless the Board has concurred therein. R.S.O. 1990, c. C.24, s. 26 (4). 

Civil actions 
(5) An applicant for or a person awarded compensation shall forthwith notify 

the Board of any action brought against the offender who caused the injury or death of 
the victim. R.S.O. 1990, c. C.24, s. 26 (5). 

Right of subrogation 
• The Board is entitled to be reimbursed, out of any amount recovered by 

the applicant from the offender or any other party, for the amount of compensation 
awarded to the applicant. 2000, c. 26, Sched. A, s. 4 (6). 

Person to assist 
(6) A person awarded compensation shall give the Board such information and 

co-operation as he or she can furnish to assist the Board in maintaining a subrogated 



action for damages against the offender who caused the injury or death of the victim. 
R.S.O. 1990, c. C.24, s. 26 (6). 



Workplace Safety and Insurance Act, 1997 

S.O. 1997, CHAPTER 16 
SCHEDULE A 

RIGHTS OF ACTION 

No action for benefits 

26.(1) No action lies to obtain benefits under the insurance plan, but all claims 
for benefits shall be heard and determined by the Board. 1997, c. 16, Sched. A, s. 26 (1). 

Benefits in lieu of rights of action 
.(2)Entitlement to benefits under the insurance plan is in lieu of all rights of 

action (statutory or otherwise) that a worker, a worker's survivor or a worker's spouse, 
child or dependant has or may have against the worker's employer or an executive officer 
of the employer for or by reason of an accident happening to the worker or an 

occupational disease contracted by the worker while in the employment of the employer. 
1997, c. 16, Sched. A, s. 26 (2); 1999, c. 6, s. 67 (6); 2005, c. 5, s. 73 (6). 

Application of certain sections 

27.(1) Sections 28 to 31 apply with respect to a worker who sustains an injury 
or a disease that entitles him or her to benefits under the insurance plan and to the 
survivors of a deceased worker who are entitled to benefits under the plan. 1997, c. 16, 
Sched. A, s. 27 (1). 

Same 
•_(•If a worker's right of action is taken away under.section 28 or 29, the 

worker's spouse, child, dependant or survivors are, also, not entitled to commence an 

action under section 61 of the Family Law Act. 1997, c. 16, Sched. A, s. 27 (2); 1999, 
c. 6, s. 67 (7); P•005, c. 5, s. 73 (7). 

Certain rights of action extinguished 

28.(1) A worker employed by a Schedule 1 employer, the worker's survivors 
and a Schedule 1 employer are not entitled to commence an action against the following 
persons in respect of the worker's injury or disease: 

1. Any Schedule 1 employer. 

2. A director, executive officer or worker employed by any Schedule 1 
employer. 

Same, Schedule 2 employer 
(2)A worker employed by a Schedule 2 employer and the worker's survivors 

are not entitled to commence an action against the following persons in respect of the 
worker's injury or disease: 
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1. The worker's Schedule 2 employer. 

2. A director, executive officer or worker employed by the worker's 
Schedule 2 employer. 

Restriction 
(3)If the workers of one or more employers were involved in the 

circumstances in which the worker sustained the injury, subsection (1) applies only if the 
workers were acting in the course of their employment. 

Exception 
4_(_4_)Subsections (1) and (2) do not apply if any employer other than the 

worker's employer supplied a motor vehicle, machinery or equipment on a purchase or 

rental basis without also supplying workers to operate the motor vehicle, machinery or 

equipment. 1997, c. 16, Sched. A, s. 28. 

Liability where negligence, fault 

Same 

29.(1) This section applies in the following circumstances: 

1. In an action by'or 
on behalf of a worker employed by a Schedule 1 

employer or a survivor of such a worker, any Schedule 1 employer or a 

director, executive officer or another worker employed by a Schedule 1 

employer is determined to be at fault or negligent in respect of the accident or 

the disease that gives rise to the worker's entitlement to benefits under the 
insurance plan. 

2. In an action by or on behalf of a worker employed by a Schedule 2 

employer or a survivor of such a worker, the worker's Schedule 2 employer or 

a director, executive officer or another worker employed by the employer, is 
determined to be at fault or negligent in respect of the accident or the disease 
that gives rise to the worker's entitlement to benefits under the insurance plan. 

2•The employer, director, executive officer or other worker is not liable to 

pay damages to the worker or his or her survivors or to contribute to or indemnify another 

person who is liable to pay such damages. 

Determination of fault 
3•)The court shall determine what portion of the loss or damage was caused by 

the fault or negligence of the employer, director, executive officer or other worker and 
shall do so whether or not he, she or it is a party to the action. 

Same 
(4)No damages, contribution or indemnity for the amount determined under 

subsection (3) to be caused by a person described in that subsection is recoverable in an 

action. 1997, c. 16, Sched. A, s. 29. 
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Election, concurrent entitlements 

30.(1) This section applies when a worker or a survivor of a deceased worker 

is entitled to benefits under the insurance plan with respect to an injury or disease and is 

also entitled to commence an action against a person in respect of the injury or disease. 

1997, c. 16, Sched. A, s. 30 (1). 

Election 
2_(•The worker or survivor shall elect whether to claim the benefits or to 

commence the action and shall notify the Board of the option elected. 1997, c. 16, 
Sched. A, s. 30 (2). 
Same 

(3)If the worker is or was employed by a Schedule 2 employer, the worker or 

survivor shall also notify the employer. 1997, c. 16, Sched. A, s. 30 (3). 

Same 
_(A)The election must be made within three months after the accident occurs or, 

if the accident results in death, within three months after the date of death. 1997, c. 16, 
Sched. A, s. 30 (4). 

Same 
(5)The Board may permit the election to be made within a longer period if, in 

the opinion of the Board, it is just to do so. 1997, c. 16, Sched. A, s. 30 (5). 

Same 
(6)If an election is not made or if notice of election is not given, the worker or 

survivor shall be deemed, in the absence of evidence to the contrary, to have elected not 

to receive benefits under the insurance plan. 1997, c. 16, Sched. A, s. 30 (6). 

Same, minor 
(•If the worker or survivor is less than 18 years of age, his or her parent or 

guardian or the Children's Lawyer may make the election on his or her behalf. 1997, 

c. 16, Sched. A, s. 30 (7).- 

Same, incapable person 
(8)If a worker is mentally incapable of making the election or is unconscious 

as a result of the injury, 

(a) the worker's guardian or attorney may make the election on behalf of 

the worker; 

(b) if there is no guardian or attorney, the worker's spouse may make the 

election on behalf of the worker; or 

(c) if there is no guardian or attorney and if no election is made within 60 

days after thedate of the injury, the Public Guardian and Trustee shall make 
the election on behalf of the worker. 1997, c. 16, Sched. A, s. 30 (8); 1999, 
c. 6, s. 67 (8); 2005, c. 5, s. 73 (8). 
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Same 
(9)If a survivor is mentally incapable of making the election, 

(a) the survivor's guardian or attorney may make the election on behalf of 

the survivor; or 

(b) if there is no guardian or attorney and if no election is made within 60 

days after the death of the worker, the Public Guardian and Trustee shall make 
the election on behalf of the survivor. 1997, c. 16, Sched. A, s. 30 (9). 

Subrogation, Schedule 1 employer 
(10)If the worker or survivor elects to claim benefits under the insurance plan 

and if the worker is employed by a Schedule 1 employer or the deceased worker was so 

employed, the Board is subrogated to the rights of the worker or survivor in respect of the 

action. The Board is solely entitled to determine whether or not to commence, continue 

or abandon the action and whether to settle it and on what terms. 1997, c.16, Sched. A, 

s. 30 (10). 

Same, Schedule 2 employer 
l•J_lIf the worker or survivor elects to claim benefits under the insurance plan 

and if the worker is employed by a Schedule 2 employer or the deceased worker was so 

employed, the employer is subrogated to the rights of the worker or survivor in respect of 

the action. The employer is solely entitled to determine whether or not to commence, 
continue or abandon the action and whether to settle it and on what terms. 1997, c. 16, 
Sched. A, s. 30 (11). 

Surplus 
(12)If the Board or the employer pursues the action and receives an amount of 

money greater than the amount expended in pursuing the action and providing the 

benefits under the insurance plan to theworker or the survivor, the Board or the employer 
(as the case may be) shall pay the surplus to the worker or survivor. 1997, c. 16, 
Sched. A, s. 30 (12). 

Effect of surplus 
l_(_•Future payments to the worker or survivor under the insurance plan shall 

be reduced to the extent of the surplus paid to him or her. 1997, c. 16, Sched. A, 

s. 30 (13). 

If worker elects to commence action 
(14)The following rules apply if the worker or survivor elects to commence 

the action instead of claiming benefits under the insurance plan: 

1. The worker or survivor is entitled to receive benefits under the 

insurance plan to the extent that, in a judgment in the action, the worker or 

survivor is awarded less than the amount described in paragraph 3. 

2. If the worker or survivor settles the action and the Board approves the 

settlement before it is made, the worker or survivor is entitled to receive 
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benefits under the insurance plan to the extent that the amount of the 
settlement is less than the amount described in paragraph 3. 

3. For the purposes of paragraphs 1 and 2, the amount is the cost to the 
Board of the benefits that would have been provided under the plan to the 
worker or survivor, if the worker or survivor had elected to claim benefits 
under the plan instead of commencing the action. 1997, c. 16, Sched. A, 
s. 30 (14). 

Determining amount 
(15)For the purpose of determining the amount of benefits a worker or 

survivor is entitled to under subsection (14), the amount of a judgment in an action or the 

amount of a settlement shall be calculated as including the amount of any benefits that 
have been or will be received by the worker or survivor from any other source if those 
benefits, 

(a) have reduced the amount for which the defendant is liable to the worker 

or survivor in the action; or 

(b) would have been payable by the defendant but for an immunity granted 
to the defendant under any law. 1997, c. 16, Sched. A, s. 30 (15). 

Decisions re rights of action and liability 

31.(1) A party to an 
action 

or an insurer from whom statutory accident 
benefits are claimed under section 268 of the Insurance Act may apply to the Appeals 
Tribunal to determine, 

(a) whether, because of this Act, the right to commence an action is taken 

away; 

(b) whether the amount that a person may be liable to pay in an action is 
limited by this Act; or 

(c) whether the plaintiff is entitled to claim benefits under the insurance 
plan. 

Same 
(2)The Appeals Tribunal has exclusive jurisdiction to determine a matter 

described in subsection (1). 

Finality of decision 
(3)A decision of the Appeals Tribunal under this section is final and is not 

open to question or review in a court. 

Claim for benefits 
(4)Despite subsections 22 (1) and (2), a worker or survivor may file a claim for 

benefits within six months after the tribunal' s determination under subsection (1). 
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Extension of time 
(5)The Board may permit a claim to be filed after the six-month period expires 

if, in the opinion of the Board, it is just to do so. 1997, c. 16, Sched. A, s. 31. 



Checklist for Management of Subrogated Claims 

Create a subfolder into which the agreement to reimburse or details of subrogated 
accounts are placed so that it can easily be located, separate and apart from any other 

special damage claims being advanced on behalf of the Plaintiff. 

Keep up-to-date contact information in the file or in your computer database so that your 

contact is listed right on the file the same way that your client's information would be 

listed on the file. You may need to get instructions quickly. 

Either in the computerized accounting system which you use or in the more manual 

paper accounting system, ensure that the file is flagged to remind you that, upon a 

settlement, you still need to deal with the issue of reimbursing the subrogated source. 

Diarize the file biannually, quarterly, or monthly, depending on the needs of the particular 
file, to ensure that you stay in contact with the subrogated source. Be clear, depending 

on the nature of the file and the claim, exactly what your instructions are from the 

subrogated source in terms of settleme.nt. Do you need specific settlement instructions 

or do you have blanket authority to settle for some compromised amount? 

If you have received instructions to resolve the subrogated claim, record these 

instructions clearly in the file. You don't want to guess what you are authorized to do. 

Work out the details the moment that you learn of a subrogated interest as to what, if 

anything, will be paid to you in legal fees and disbursements for your work involved in 

assisting with the recovery of the subrogated interest. (In the case of OHIP for example, 
the Ministry will most certainly pay legal fees, usually representing 15% of the amount 

that has been recovered, to compensate you for your effort in helping the Ministry get 
reimbursed.) Your clients will always want to know what they are getting in their pocket, 
which you can only state with certainty if you have recorded all your instructions. 

For trial purposes, be sure to include the quantum of appropriate subrogated interests in 

a Notice of Intention and/or Request to Admit, to minimize any dispute over this part of 

the case. If the quantum remains in dispute, don't forget to consider what evidence you 

intend to call to prove this claim at trial. 

1319575.1 
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December 6, 2006 

Lerners LLP 

Barristers & Solicitors 

80 Dufferin Avenue 

P.O. Box 2335 

London, Ontario N6A 4G4 

Telephone: 519.672.4510 

Facsimile: 519.672.2044 

www.lerners.ca 

Kristat L. Frew 
Extension: 5277 
kfrew@lerners.ca 

FILE NUMBER 51525-0001 

Ministry of Health and Long-Term Care 
Supply and Financial Services Branch 
Health Insurance & Related Payments 
Subrogation Unit 
49 Place d'Armes, 3rd Floor 
Kingston ON K7L 5J3 

Dear Sirs/Mesdames: 

Re: Our Client: 
D.O.B.: 
Health Card No.: 

We have been retained by the above-named to recover damages for injuries sustained when our client 
underwent oral surgery on or about May 21, 2004. Andrew C. Murray is the lawyer who has carriage of 
this file. 

Enclosed is a copy of a memorandum outlining the circumstances surrounding this incident, and the 
treatment received by our client. 

Please advise us as to the amount of your interest and whether or not you wish us to include same in 
the proceedings which we are bringing on behalf of our client. 

Yours very truly, 

Kristal L. Frew 
Law Clerk to 
Andrew C. Murray 

Enclosure 

1236098.1 
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March 6, 2007 

Lerners LLP 

Barristers & Solicitors 

80 Dufferin Avenue 

P.O. Box 2335 

London, Ontario N6A 4G4 

Telephone: 519.672.4510 

Facsimile: 519.672.2044 

www.lerners.ca 

Andrew C. Murray 
Direct Line: 519.640.6313 
amurray@lerners.ca 

FILE NUMBER 

Ministry of Health and Long-Term Care 
Supply and Financial Services Branch 
Health Insurance & Related Payments 
Subrogation Unit 
49 Place d'Armes, 3 re Floor 
Kingston ON K7L 5J3 

Dear Sirs/Mesdames: 

Re: Our Client: 
D.O.B.: 
Health Card No.: 

represent who suffered a fracture of her tibia and fibula in an accident 
that occurred at a City of London playground on May 13, 2003. have been engaging in settlement 
discussions with the defence lawyer, and they have now invited me to attempt to resolve the claim. 

Could you please provide me with OHIP's subrogated interest on an expedited basis? To assist you, 
am providing you with a copy of the index to the Medical Brief that have assembled which should 
identify for you the individuals who treated her. 

Although she suffered a spiral fracture of the tibia and fibula, it was managed conservatively, and she 

was able to heal with a closed reduction, rather than an open reduction. Consequently, although she 

was hospitalized, she did not require surgery. 

can also tell you that this file is being advanced on a Contingency Fee Agreement. am sending you 
a copy of the Retainer that was signed by my client, with the expectation that you will confirm that OHIP 
is also prepared to engage me on the same contingency fee basis. have not had this come up yet, so 

this is my first inquiry with OHIP concerning its willingness to abide by the terms of a Contingency Fee 
Agreement already entered into by the primary plaintiff. 
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look forward to hearing from you in the near future. 

Yours very truly, 

Andrew C. Murray 

ACM/kh 

Encl. 



LERNERS 

October 29, 2004 

Lerners LLP 

Barristers & Solicitors 

80 Dufferin Avenue 

P.O. Box 2335 

London, Ontario N6A 4G4 

Telephone: 519.672.4510 

Facsimile: 519.672.2044 

www.lerners.ca 

Andrew C. Murray 
Direct Line: 519.640.6313 
amurray@lerners.ca 

FILE NUMBER 46583-0001 

Ms. Susan Cole, AIIC 
Subrogation Officer 
Ministry of Health and Long-Term Care 
Supply & Financial Services Branch 
Health Insurance and Related Payments 
49 Place d'Armes 2nd Floor 
Kingston ON K7L 5J3 

Dear Ms. Cole: 

Re: Our Client/Your Insured: 
Your File No.: A8-634118 

Thank you for your letter dated October 25, 2004. 

can tell you that sent Mr. to be seen by a psychiatrist. The preliminary opinion that 
have is that Mr. likely suffers from an acquired brain injury, and that he has 

elements of Post Traumatic Stress Disorder, that arise from his elevator accident. Accordingly, am 

making arrangements to have him seen by a neuropsychologist for a neuropsychological evaluation. 

have made a preliminary contact with an engineer who has some expertise dealing with elevator 
matters. do believe that will be proceeding, although do not have any formal opinion for liability 
purposes that explains exactly what went wrong with the elevator on the day of Mr. 's 
accident. 

have not issued a Statement of Claim but intend to do so, and can provide you with a copy once that 
has been done. 

will be sure to protect your interest. There is no imminent talk of settlement, as it is only in the early 
stages, from my perspective. 

Yours very truly, 

Andrew C. Murray 
ACM/kh 

1068980.1 



LERNERS 

February 20, 2007 

Lerners LLP 

Barristers & Solicitors 

80 Dufferin Avenue 

P.O. Box 2335 

London, Ontario N6A 4G4 

Telephone: 519.672.4510 

Facsimile: 519.672.2044 

www.lerners.ca 

Andrew C. Murray 
Direct Line: 519.640.6313 
amurray@lerners.ca 

FILE NUMBER 48685-00001 

Ms. Susan Cole, AIIC 
Subrogation Officer 
Ministry of Health and Long-Term Care 
Supply & Financial Services Branch 
Health Insurance and Related Payments 
49 Place d'Armes 2nd Floor 
Kingston ON K7L 5J3 

Dear Ms. Cole: 

Re: Our Client/Your Insured: 
Incident: 
Your File No.: 

June 17, 2004 
A9-700089 

acknowledge receipt of your letter dated January 25, 2007. 

can advise that have noted the Defendant, Southwest Optimist Club of London, in default for failure 
to deliver a Statement of Defence within the prescribed time. 

have also written to the Defendant, as a courtesy, to advise them that will now be proceeding to 
obtain default judgment against them. 

Should you require any further information, please just let me know. 

Yours very truly, 

Andrew C. Murray 

/kh 

1310999.1 



LERNERS 

December 19, 2006 

Lerners LLP 

Barristers & Solicitors 

80 Dufferin Avenue 

P.O. Box 2335 

London, Ontario N6A 4G4 

Telephone: 519,672.4510 

Facsimile: 519.672.2044 

www.lerners.ca 

Andrew C. Murray 
Direct Line: 519.640.6313 
amurray@lerners.ca 

FILE NUMBER 46583-0001 

Ms. Susan Cole, AIIC 
Subrogation Officer 
Ministry of Health and Long-Term Care 
Supply & Financial Services Branch 
Health Insurance and Related Payments 
49 Place d'Armes 2nd Floor 
Kingston ON K7L 5J3 

Dear Ms. Cole: 

Re: Our Client/Your Insured: 
Incident: 
Your File No.: 

November 10, 2003 
A8-634118 

Further to your letter dated November 21, 2006, can advise that, at the Assignment Court held on 
December 15, 2006, a pre-trial was scheduled in this matter for June 29, 2007 at 3:30 p.m. and the 
trial has been added to the "running" list for the week of October 29, 2007. 

Should you require any further information, please just let me know. 

Yours very truly, 

Andrew C. Murray 

/kh 

1243112.1 



LERNERS 

March 27, 2006 

Lerners LLP 

Barristers & Solicitors 

80 Dufferin Avenue 

P.O. Box 2335 

London, Ontario N6A 4G4 

Telephone: 519.672.4510 

Facsimile: 519.672.2044 

www.lerners.ca 

Andrew C. Murray 
Direct Line: 519.640.6313 
amurray@lerners.ca 

FILE NUMBER 46583-0001 

Ms. Susan Cole, AIIC 
Subrogation Officer 
Ministry of Health and Long-Term Care 
Supply & Financial Services Branch 
Health Insurance and Related Payments 
49 Place d'Armes 2nd Floor 
Kingston ON K7L 5J3 

Dear Ms. Cole: 

Re." Our Client/Your Insured: 
Your File No.: A8-634118 

have your letter of March 9, 2006, a copy of which is enclosed for your convenient reference. 

Please find enclosed a copy of the Statement of Claim which prepared, and the Statements of 
Defence filed by the Defendants. 

have recently had an opportunity to speak to the engineer that have retained, and enclose a copy of 
my Memo to File which outlines the preliminary view that there is merit in proceeding forward with the 
action. The engineer's report is being finalized, and can send you a copy of it once have received it. 

The primary defence position seems to be that the cause of the elevator malfunctioning could only have 
occurred bymy client jumping up and down in the elevator. The representative of 
who is obviously knowledgeable about elevator operations through his own position, of employment, 
gave a pretty compelling and persuasive explanation during his Examination for Discovery to suggest 
that the only possible cause for the malfunction was my client's own wrongdoing. The independent 
analysis done by the engineering firm that have retained strongly refutes that contention. suppose, 
in any matter where there are two diametrically opposed views, there is risk and, at this time, it is not 
possible for me to determine how liability will be apportioned. 

Yours very truly, 

Andrew C. Murray 
ACM/kh 
Encl. 

1068980.1 



LERNERS 

May 8, 2006 

Lerners LLP 

Barristers & Solicitors 

80 Dufferin Avenue 

P.O. Box 2335 

London, Ontario N6A 4G4 

Telephone: 519.672.4510 

Facsimile: 519.672.2044 

www.lerners.ca 

Kristal L. Frew 
Extension: 5277 
kfrew@lerners.ca 

FILE NUMBER 47278-0001 

Ms. Donna Newton 
Ministry of Health and Long-Term Care 
Supply and Financial Services Branch 
Health Insurance & Related Payments 
49 Place d'Armes, 3rd Floor 
Kingston ON K7L 5J3 

Dear Ms. Newton: 

Re: Our Client: 
Incident of: August 14, 2004 

Further to the above, please let this correspondence confirm that we recently attended at the 
Examinations for Discovery in this matter, wherein the following undertaking was given: 

To advise of OHIP's subrogated interest to date. 

As such, we would respectfully request that update our office as soon as possible with the updated 
amount of your interest to date. 

We thank you for your assistance in this regard. 

Yours very truly, 

Kristal L. Frew 
Law Clerk to 
Andrew C. Murray 

1093646.1 



LERNERS 

October 17, 2006 

Lerners LLP 

Barristers & Solicitors 

80 Dufferin Avenue 

P.O. Box 2335 

London, Ontario N6A 4G4 

Telephone: 519.672.4510 

Facsimile: 519.672.2044 

www.lemers.ca 

Andrew C. Murray 
Direct Line: 519.640.6313 
amurray@lerners.ca 

FILE NUMBER 47443-0001 

BY FACSIMILE ONLY 
Mrs. Sandra Randall 
Subrogation Officer 
Supply & Financial Services Branch 
Health Insurance and Related Payments 
49 Place d'Armes 2nd Floor 
Kingston ON K7L 5J3 

Dear Mrs. Randall: 

Re" Our Client/Your Insured: 
Date of Incident: 
Your File No.: 

February 17, 2000 

am writing to give you a status update with respect to this file. 

On Monday, October 16, 2006, picked a civil jury for this action. suspect that our case will be called 
to start later on this week, or by Monday, October 23, 2006 at the latest. 

Prior to trial, the parties have exchanged offers to settle. Please find enclosed the defendant's offer 
proposing $100,000.00 plus costs. am also enclosing a copy of the plaintiffs' offer to settle for 
$325,000.00 plus costs. 

can tell you that the case was recently pre-tried before The Honourable Mr. Justice Kennedy. At the 
pre-trial, indicated that would be prepared to.recommend a resolution in the amount of $250,000.00 
plus costs. The pre-trial Judge thought that a $200,000.00 payment plus costs would be an appropriate 
way to resolve the claim. 

have had discussions with the defence counsel as recently, as the day of jury selection, and it is 

evident to me that the insurer for this particular defendant has no intention of increasing its offer to 
settle. fully believe that the case will proceed to trial. 

With respect to the issue of liability, can tell you that we obtained our own engineering report. am 

sending you a copy so that you might review it. There is no corresponding engineering report from the 
defendants. Although liability had been a greater concern a number of months ago, my current belief is 

that there will be more argument about the scope of damages than there will be about the issue of 
liability. That being said, as would be the case in any Occupier's Liability Act case, the burden remains 
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on the plaintiff to prove that the defendant was negligent. There may well be some finding of 
contributory negligence made against Mr. since it was a slip and fall on stairs. 

Do not be reluctant to speak with me if you have any questions or comments. confirm that have put 
forward the OHIP subrogated interest, including the projected future care costs, in a Joint Document 
Brief that will be marked as the first exhibit at trial. Your claim will be put into evidence before the jury. 

Yours very truly, 

Andrew C. Murray 

ACM/kh 

Encl. 

.1201192.1 



LERNERS 

November 6, 2006 

Lerners LLP 

Barristers & Solicitors 

80 Dufferin Avenue 

P.O. Box 2335 

London, Ontario N6A 4G4 

Telephone: 519,672.4510 

Facsimile: 519,672.2044 

www.lerners.ca 

Andrew C. Murray 
Direct Line: 519.640.6313 
amurray@lerners.ca 

FILE NUMBER 47443-0001 

Mrs. Sandra Randall 
Subrogation Officer 
Supply & Financial Services Branch 
Health Insurance and Related Payments 
49 Place d'Armes 2nd Floor 
Kingston ON K7L 5J3 

Dear Mrs. Randall: 

Re: Our Client/Your Insured: 
Date of Incident: 
Your File No." 

February 17, 2000 
H9-488839 

This matter was tried before The Honourable Mr. Justice Donohue, sitting with a jury, for seven days. 
The case concluded on Friday, November 3, 2006. Regrettably, the jury dismissed the action, finding 
that there was no liability on the part of the defendant. As such, neither OHIP's past nor future 
subrogated interest was recovered in this action. 

have heard no word from the defence lawyer to suggest that he wishes to pursue OHIP for payment of 

any legal costs. will certainly let you know if am contacted by the defence lawyer. 

Yours very truly, 

Andrew C. Murray 

ACM/kh 

1216868.1 



LERNERS 

June !4, 2006, 

Lerners LLP 

Barristers & Solicitors 

80 Dufferin Avenue 

P.O. Box 2335 

London, Ontario N6A 4G4 

Telephone: 519.672.4510 

Facsimile: 519.672.2044 

www.lerners.ca 

Andrew C. Murray 
Direct Line: 519.640.6313 
amurray@lerners.ca 

FILE NUMBER 39630-002 

Brian Johnston 
Subrogation Officer 
Ministry of Health and Long-Term Care 
Supply & Financial Services Branch 
Health Insurance and Related Payments 
49 Place d'Armes 2nd Floor 
Kingston ON K7L 5J3 

Dear Sir: 

Re: Our Client/Your Insured: 

have been successful in resolving claim. earlier had discussions with one of 

your colleagues, which should be noted in your file, in which it was agreed that you will be recovering 
the entire sum outstanding of $10,844.92. There will be no interest on that amount, but also will not 

be charging anything for legal fees. 

Please find enclosed a Release that the defendant has asked OHIP to execute. Could you please sign 
the Release, which have forwarded to you in triplicate, and return it to me so that may conclude the 

matter and obtain your settlement monies? 

Yours very truly, 

Andrew C. Murray 

ACM/kh 

Encl. 

1115963.1 
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September 7, 2006 

Lerners LLP 

Barristers & Solicitors 

80 Dufferin Avenue 

P.O. Box 2335 

London, Ontario N6A 4G4 

Telephone: 519.672.4510 

Facsimile: 519.672.2044 

www.lemers.ca 

Andrew C. Murray 
Direct Line: 519.640.6313 
amurray@lerners.ca 

FILE NUMBER 48851-0001 

Brian Johnston 
Subrogation Officer 
Ministry of Health and Long-Term Care 
Supply & Financial Services Branch 
49 Place d'Armes 2nd Floor 
Kingston ON K7L 5J3 

Dear Sir: 

Re: 
Incident of April 3, 2005 
Your File No. 

Please find enclosed our cheque in the amount of$554.07 in full and final satisfaction of OHIP's 
subrogated interest relating to the above matter. 

trust you may now close your file. 

Yours very truly, 

Andrew C. Murray 

./kh 

Encl. 

CC: 

1163247.1 



LERNERS 

March 14, 2006 

Lerners LLP 

Barristers & Solicitors 

80 Dufferin Avenue 

P.O. Box 2335 

London, Ontario N6A 4G4 

Telephone: 519.672.4510 

Facsimile: 519.672.2044 

www.lerners.ca 

Andrew C. Murray 
Direct Line: 519.640.6313 
amurray@lerners.ca 

FILE NUMBER 44956-0001 

Mrs. Sandra Randall 
Subrogation Officer 
Ministry of Health and Long-Term Care 
Supply & Financial Services Branch 
Health Insurance and Related Payments 
49 Place d'Armes 3rd Floor 
Kingston ON K7L 5J3 

Dear Mrs. Randall: 

Re: 
Incident: 
Your File No.: 

June 9, 2003 

am sending you a cheque for $97.07 which represents 66% of OHIP's subrogated interest in this 
matter. This was a slip and fall on school property, and the liability split that my client resolved her 
claim on was two-thirds/one-third. 

Given the modest amount of OHIP's claim, will not be rendering any legal account. 

As always, it is my pleasure assisting the taxpayers of Ontario in recovering monies that have been 
paid out for medical care, due to the negligence of a tortfeasor. 

Yours very truly, 

Andrew C. Murray 

ACM/kh 

Encl. 

1060405ol 


