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WHAT IS A STRUCTURED SETTLEMENT?
Pursuant to a Canada Revenue Agency income tax bulletin dated May 8, 1987, known as 

“IT-365R2”1, amounts in respect of damages for personal injury or death may be received 

by an injured taxpayer or by a dependant of a deceased taxpayer on account of special 

damages and general damages in such a way the amounts paid to the claimant as a result 

of a settlement of the personal injury action are free from tax in the claimant’s hands.

“Special damages” include:

 out-of-pocket expenses, such as medical and hospital expenses

 accrued or future loss of earnings

“General damages” include:

 pain and suffering

 the loss of amenities of life

 the loss of earning capacity

 the shortened expectation of life

 the loss of financial support caused by the death of the supporting individual

To create an appropriate structured settlement, the following conditions must be complied 

with:

1. A claim for damages must have been made in respect of personal injury or death;

2. The claimant and the casualty insurer must have reached an agreement under which the 
casualty insurer is committed to make at least periodic payments to the claimant, for 
either a fixed term or for the life of the claimant;

3. The casualty insurer must:

 purchase a single-premium annuity contract, which is non-assignable, non-

commutable, non-transferrable, and designed to produce the stream of 

periodic payments referred to above;

 make an irrevocable direction to the issuer of the annuity contract to make all 

payments thereunder directly to the claimant;  and

                                             
1 See Tab A for the complete bulletin
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 remain liable to make the payments as required by the settlement 

agreement.2

The ability to secure a tax-free stream of periodic payments is one incredibly powerful tool 

to have in your settlement toolbox.  Use it when you can!

GLOSSARY OF TERMS
Structured settlements require knowledge and understanding of a specific lexicon.  I am 

grateful to Rita Levato of McKellar Structured Settlements for providing me with an accurate 

glossary of structured settlement terms.  In alphabetical order, the glossary of terms that all 

plaintiff lawyers should learn and understand follows below:

Annuity - An annuity is a stream of periodic payments (monthly, quarterly, semi-annually, 

annually) made by a life insurance company. Payments can be made for a specified period 

of time, or for a person’s entire lifetime, no matter how long that is. 

Assignment - Assignment occurs when the defendant or casualty insurer providing the 

settlement money cannot or will not own your structure. Should this happen, a separate 

insurer will step in to own the structure. This process releases the casualty insurer from the 

ongoing liability for the structure payments, because the liability and structure ownership is 

taken on by the new insurer. Consent of the casualty insurer is still required to have a 

structure.

Assignment and Assumption Agreement - This document is prepared by our Legal 

Department when the casualty company that provides the funds for the structure does not 

wish to hold the ownership of the annuity contract and the liability for the ongoing periodic 

payments. The ownership and liability is then assigned to a third party and this agreement is 

drawn up to deal with that request.

Commutation - Commutation is the surrendering of an annuity contract for its cash value. 

Structured settlements are, under IT365R2, non-commutable. However, Canada Revenue 

                                             
2 Tab A, para. 5
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Agency (CRA) has made an exception for reversionary cases only whereby commutation is 

allowed upon the death of the measuring life where the owner of the contract is designated 

as the beneficiary. 

Deferred Annuity - An annuity which begins making payments at some fixed future date. 

This form is useful where money for specific requirements will be needed at a future date. 

Immediate Annuity - An annuity which begins to make periodic payments within one year 

of money being placed with a life insurer. It usually starts in 30 days and pays monthly. 

Impairment rating - Recognition that a person may have a life expectancy that is shorter 

than normal for a person their age and sex. This increases the income on a life annuity or 

reduces the cost required to provide specific lifetime payments. 

Indexed Payments - Payments which increase at either a fixed rate, or at a variable rate 

tied to the Consumer Price Index (CPI). The purpose of indexing is to provide protection 

against increasing costs in the future. 

Joint and Last Survivor Annuity - Payments are based on the lives of two or more

people. Payments will continue as long as any one of them is alive. 

Life Annuity - An annuity which pays for the lifetime of the measuring life. 

Lump Sum Payments - Single payments, at specific future dates. This feature is used to 

provide large sums for specific needs such as replacement of vans or electric wheelchairs. 

These are usually combined with monthly payments. 

Measuring Life - The person upon whom the annuity is based. 

Minimum Guarantee Period - Applies to life annuities, and provides a time period during 

which payments will be made regardless of whether the measuring life is alive or not. It is 

designed to provide benefits to the estate of the measuring life in most cases, or to the 

casualty insurer in others. 
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Non-Assignable - This is a provision contained in structured settlement annuity contracts 

whereby neither the policy nor any payments contemplated by the policy may be assigned 

either collaterally or absolutely. In other words, the structured settlement annuity contract 

cannot be used as collateral. Payments irrevocably go to the measuring life (recipient) or 

to their Guardian of Property, in the case the measuring life is a minor or incompetent adult. 

Non-Commutable - This is also a provision in annuities which prevents the owner,

annuitant or creditor from collapsing the policy for its present value. In other words, the 

annuity contract cannot be cashed in or changed. 

Non-Transferable - This is a provision contained in structured settlement annuity contracts 

which prevents the annuity contract from being sold. 

Reversionary Interest - Negotiated most often as part of an Accident Benefits settlement 

(and occasionally in tort), a reversionary interest designates the casualty company as the 

secondary payee (beneficiary) of any remaining guaranteed structured settlement payments 

in the event of the measuring life’s death. In the case of a reversion, the estate would not 

receive any payments after the death of the measuring life. 

Secondary Payee(s) (Beneficiary) - A person (or people) designated by the measuring life 

who, in the event of the measuring life’s death, receives all of the remaining guaranteed 

structured settlement payments. If no secondary payee is specified, any remaining 

guaranteed payments after the death of the measuring life would flow to the measuring life’s 

estate, tax free. 

Structure Premium - The amount of money to be placed into the structured settlement.

Temporary Life Annuity - Stops paying on the earlier of death or after a set number of 

years. This option may or may not contain a guarantee period. 

Term Certain Annuity - Pays for a set period of time, after which payments stop. All 

payments are guaranteed to be made, even if the measuring life dies before the end of the 

fixed term.
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WHEN ARE STRUCTURES MANDATORY?
There are several situations where structured settlements are mandatory by way of 

legislative or regulatory pronouncements. There are also a number of scenarios where a 

structured settlement is “mandatory” in the sense that a plaintiff’s lawyer could be found to 

be negligent if he or she failed to introduce the notion of structured settlements to the client 

and/or failed to get specific written instructions to avoid structuring some or all of a 

settlement or judgment, notwithstanding the recommendation from counsel to enter into a 

structure.

LEGISLATIVE/REGULATORY DIRECTIVES
The Courts of Justice Act, R.S.O. 1990, c.C.43, makes specific provision for mandatory 

structured settlement in medical malpractice actions “where the court determines that the 

award for the future care cost of the plaintiff exceeds the prescribed amount”.

“Prescribed amount” is currently defined as $250,000.00, calculated as a present value at 

the time of judgment.

The full text of s.116.1 of the Courts of Justice Act is attached to this paper at Tab B.

Additionally, plaintiff lawyers should be aware that there is a permissive provision in s.116 of 

the Courts of Justice Act relating to all personal injury proceedings where damages have 

been claimed for personal injuries or for Family Law Act claims. The general ability of the 

court to award structured settlements flows from this provision. The court may order the 

defendant to pay all or part of an award for damages periodically, if all affected parties 

consent, and, additionally, if the plaintiff requests that an amount to be included in the 

award to offset any liability for income tax on income from the investment of the award, the 

court shall order the defendant to pay all or part of the award periodically.

That being said, where the plaintiff requests a structured settlement to offset any liability for 

income tax, no such order shall be made if the parties otherwise consent or if the court is of 

the opinion that the order would not be in the best interests of the plaintiff, having regard to 

all the circumstances of the case, which are defined to be:
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 whether the defendant has sufficient means to fund an adequate scheme of periodic 

payments

 whether the plaintiff has a plan or method of payment that is better able to meet the 

interest of the plaintiff than periodic payments by the defendant

 whether a scheme of periodic payments is practicable, having regard to all of the 

circumstances of the case

For those not practicing in the area of medical malpractice, the most common type of 

personal injury case is probably a motor vehicle action. The Insurance Act, R.S.O. 1990, 

c.1.8, has its own specific provisions with respect to structured settlements.

Section 267.10 of the Insurance Act provides that,

In the circumstances prescribed by the regulations, the court shall order that 
an award for damages in an action for loss or damage from bodily injury or 
death arising directly or indirectly from the use or operation of an automobile 
shall be paid periodically on such terms as the court considers just.

Additionally, on any component of an award that the plaintiff and defendant agree the 

defendant shall pay on a periodic basis, no amount shall be included to offset liability for 

income tax payable on income from investment of the award.3

The regulations referred to in s.267.1 of the Insurance Act apply to court proceedings for 

automobile accidents that occur on or after November 1, 1996. The fairly brief text of s.6 of 

O.Reg.461/96 reads as follows:

6. (1) The court shall order that an award for damages for pecuniary loss be 
paid periodically under section 267.10 of the Act if two or more of the 
following circumstances exist:

1. The award, including prejudgment interest but excluding costs, is for 
$100,000 or more.

2. On the date of the order, the plaintiff is less than 18 years of age.

3. The court is satisfied that the plaintiff has no other means to fund his or her 
future care.

                                             
3 Insurance Act, R.S.O. 1990, Chapter 1.8, Section 267.11(1)
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4. The court is satisfied that the plaintiff is not likely to manage the award in a 
prudent manner. O. Reg. 461/96, s. 6 (1).

(2) Subsection (1) does not apply if the court is satisfied that,

(a) sufficient funds to pay the award periodically are not available under a 
motor vehicle liability policy; or

(b) an order to pay the award periodically would have the effect of preventing 
the plaintiff or another person from obtaining full recovery of a claim arising 
out of the incident. O. Reg. 461/96, s. 6 (2).

WHEN IS IT, PRACTICALLY SPEAKING, MANDATORY TO STRUCTURE A 
SETTLEMENT?
There are a number of scenarios, not necessarily reflected in the legislation or regulations, 

where the need or wisdom of a structured settlement is readily apparent. Some of the more 

common scenarios are profiled below:

1. The accident benefit insurer insists on it

As we all know, tort cases are designed to reach some end point whereby the entire 

stream of future needs are calculated on a present value basis and ordered to be 

paid by the defendant to the plaintiff in a formal judgment of the court. There is, 

however, no comparable mechanism with respect to accident benefit files.  All that 

anyone is ever really fighting about with any accident benefit dispute is a claim for a 

past expense, benefit, or stream of benefits that the claimant alleges has been 

wrongfully denied by the automobile insurer. More often than not, as we all know, 

even modest single-item disputes result in a discussion aimed at resolving the entire 

file on a full and final basis. No accident benefit insurer can be forced to settle the file 

on a lump sum basis and, indeed, many insurers are acutely aware of the fact that, if 

they were simply to keep the file open and pay each claim as presented, their 

obligation to the claimant would end the moment that individual passed away. With 

large settlements, being those that relate to claims where the claimant has been 

accepted as having a catastrophic impairment, or is arguing that he or she has a 

catastrophic impairment, many insurers will insist, as a pre-condition to entering into 

any lump sum settlement, that the claimant structure a significant portion of any 

settlement monies.
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I have had situations where a structure has been a requirement to settle, simply 

because the insurer itself is concerned that the claimant, to whom it owes a duty of 

good faith, given that it is a first party claim, does indeed have sufficient funds to 

manage long-term care needs. Identifying that some claimants may lack the 

educational background, the social safety net, the financial acumen, or the cognitive 

skills, to manage a lump sum of money, some insurers, without imposing any further 

requirement, insist on a structure being entered into with respect to a portion of the 

settlement funds.

Other insurers go a step farther and wish to protect themselves against the untimely 

demise of the claimant in the weeks, months, or short years immediately following a 

significant accident benefit settlement. Those insurers will not only impose the 

requirement of a structure for a large portion of the settlement, but will also insist on 

retaining a reversionary interest (see above for the glossary) so that, in the event of 

either an expected or unexpected early death of the claimant, the stream of periodic 

payments that otherwise would have been paid to the claimant will then revert back 

to the insurer. In these circumstances, the extra costs associated with securing that 

reversionary interest are paid for by the insurer and it does not result in a change in 

the value of the stream of payments that would otherwise be made to the claimant.

NON-MVA CASES
The provisions of the Courts of Justice Act speak specifically to medical negligence cases, 

and the provisions of the Insurance Act speak specifically to motor vehicle actions.  Cases 

arising from an assault or sexual assault, claims against a tavern, settlement of Long-Term 

Disability benefits, or other non-mva settlements, should, in my view, attract the same kind 

of care and attention given to a motor vehicle case on the issue of structuring.  The key 

factors that I consider include:

 The overall amount of the settlement (as an insufficient initial structure premium can 

generate a life annuity that is too small to be helpful or meaningful).

 The extent to which my client otherwise has taxable income (as a true benefit of the 

structured settlement is its tax-free status, which may become an important factor if 

there is other investment income expected, if the client is receiving the taxable CPP 

Disability benefit, or if the client is receiving taxable LTD benefits).
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 Not only the capacity of my client, in a legal sense, but also the level of 

sophistication of that client to manage funds in a responsible way, if the settlement is 

not structured.

 The age of my client (as much of the value of structuring arises with the passage of 

time.  An older client may not see much value with a structured settlement, given the 

same structure premium, compared to a younger client).

 The immediate needs of my client (some clients will have needs that are best me 

through the preservation of their settlement outside of a structure.

 Does the medical evidence suggest a life impairment rating, such that my client can 

gain an increase in the quantum of any periodic payment, owing to the expectation 

that my client’s life will end prematurely.  Hand in hand with this consideration is an 

analysis of whether my client is single with no dependants, or whether the reality is 

that there is a family also counting on the periodic stream of income, as a guarantee 

on the stream of payments will mute the impact of the life impairment rating.

 The alternative rate of return, particularly when dealing with a minor who will not 

reach age 18 for a number of years (as I find the returns from paying money into 

court abysmal).

PRACTICE POINTS
1. There is not an automatic right to structure a settlement, and so it is imperative that 

the plaintiff include a line in any offer which says:

The plaintiff reserves the right to structure some or all of the settlement funds 
referred to in this offer to settle.

2. Similarly, as not all insurers necessarily agree to own the structure, you must include 

a discussion about any assignment fee, indicating that the insurer will fund the assignment 

fee in the event the insurer declines to own the structure.  It is my understanding that an 

assignment fee of $2,000.00 is charged whenever there is an assignment of the structure.  

If a SABS insurer wants to retain a reversionary interest, be sure that everyone understands 

that the cost of purchasing the guarantee, which is needed in order to secure the 

reversionary interest, will be an additional cost funded at the expense of the insurer.  You 

cannot allow the insurer to whittle down the quantum of the periodic stream of benefits by 
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imposing the reversionary interest, something that would happen if you are not attuned to 

the fact that the guarantee period will result in a reduction in the monthly stream of benefits 

that would otherwise be payable if it were a simple life annuity.

3. Ensure that a variety of structured settlement scenarios are provided to your client, 

as there are many different options available, only one of which may be suitable.

4. Get, or put instructions relating to structured settlements, in writing, the same as you 

would for the settlement instructions themselves. Many of us believe counsel can be 

vulnerable to solicitor’s negligence claims on the issue of structuring, so protect yourself.

5. Make sure your retainer deals with how your fees are to be paid when money is 

placed in a structure. You don’t want any room for misunderstanding. My standard 

contingency fee agreement contains this clause:

Should I be in a position to structure any portion of a tort settlement/judgment 
or accident benefits settlement, I understand that the percentages outlined 
above will be calculated on the total amount of monies paid, including the 
total of any monies that might fund a lump sum payment.  Whether or not I 
structure my settlement, the legal fee will be calculated the same way.  I 
understand that the legal fee will be payable when my file concludes and that 
I will not be expected to pay a percentage of any monthly structured 
settlement payment towards legal fees.

6. Be diligent in ascertaining life impairment ratings. If you don’t supply good medicals 

to the structured settlement broker, the best rates cannot be obtained. Remember that all 

health issues are germane, not just those that arise from the injuries in the action. A history 

of heart problems, congenital disease, etc., may all contribute to a life impairment rating that 

yields a higher monthly payout to your client.
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LETTER OF INSTRUCTION TO STRUCTURED SETTLEMENT BROKER
(with case ultimately settling and a structure being placed)
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EXCHANGE OF E-MAILS WHERE AB DEFENCE ADVISES
IT INSISTS ON A PORTION OF ANY SETTLEMENT BEING STRUCTURED
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LETTER TO CLIENT ADVISING THAT AB INSURER REQUIRES
A PORTION OF ANY SETTLEMENT TO BE PLACED INTO A STRUCTURE
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EXPLANATION TO CLIENT OF THE DIFFERENCE BETWEEN
TORT AND AB VALUATIONS AND CLARIFICATION OF THE CONCEPT OF

STRUCTURED SETTLEMENTS
(to a sophisticated client)
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LETTER TO CLIENT SUMMARIZING OUTCOME OF
MEDIATION, WHERE THE RIGHT TO STRUCTURE WAS REQUESTED

(but no structured settlement was ultimately arranged)
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LETTER INTRODUCING THE CONCEPT OF STRUCTURED
SETTLEMENTS AND ADVISING THAT ARRANGEMENTS

ARE BEING MADE TO CONNECT WITH A
STRUCTURED SETTLEMENT BROKER

4554938.1


